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uveniles are not charged with crimes; they are alleged 

to be delinquent when they commit acts that would be 
crimes if committed by adults. Juveniles are not arrested; 
they are taken into custody. They are not served with war- 
rants; they are served with juvenile petitions. They are 
not convicted but adjudicated delinquent. If found to be 
delinquent, they are not sentenced; the judge orders a dis- 
position, from a broad range of dispositional alternatives, 
designed to meet the juvenile’s needs and to protect the 
public. ! 

Add to this list of differences in the way juveniles and 
adults are treated in court one other fundamental, and 
increasingly challenged, difference: Juveniles may go 
through their court proceedings in almost complete 
secrecy. 

Unlike most court proceedings, juvenile court hearings 
and records traditionally have been treated as confidential. 
Recent concern about the increase in serious juvenile 
crime has fueled controversy about the proper response to 
the problem.” There is growing debate over whether, and 
to what extent, that tradition of confidentiality should be 
maintained. A March 1994 report of the National Coun- 

cil of Juvenile and Family Court 
Judges’ recommended that juve- 
nile court be open to the public 

for fact-finding hearings involv- 
ing violent crimes committed by 


The author is an Institute of Govern- 
ment faculty member whose special- 


ties include juvenile law. 


juveniles and transfers of juveniles’ cases to adult criminal 
court.* How radical a proposal is that for the juvenile 
courts in North Carolina? The answer varies across the 
state. 

This article will explain North Carolina law relating to 
access to juvenile court hearings involving delinquency 
and to information about young people who are involved 
in juvenile delinquency proceedings.’ It will address such 
questions as 


e What determines whether a juvenile court hearing 
is open to the public? 
To what extent are records relating to a juvenile’s 
involvement with the court confidential? 
Can an adult criminal defendant’s prior juvenile 
record be considered as evidence at a trial or sen- 
tencing hearing? 


What constraints are there on publicity about ju- 


venile court proceedings? 


Consider the following hypothetical, but not unreal- 
istic, cases of two juveniles: 


Jerry, age fourteen, has been served with a juvenile pe- 
tition alleging that he is delinquent for setting fire to a 
local warehouse. When he goes to court, he and his par- 
ents are directed to a waiting room outside the court- 
room. A sign on the courtroom door says, “Juvenile 
Court In Progress—Do Not Enter.” When his case is 
called, and he and his parents enter the courtroom, the 
only other people there are his attorney, an assistant 
district attorney, the police officer who investigated the 
case, the owner of the warehouse, the judge, a clerk, and 
a juvenile court counselor. Before the hearing begins, 
the judge explains that juvenile court proceedings are 
confidential and that only people directly involved in 
Jerry’s case should be present. 


Derek, age fourteen, is alleged to be 
delinquent for assaulting another stu- 
dent with a deadly weapon. When he 
goes to juvenile court, he and his 
parents are directed to the juvenile 
courtroom. In the courtroom are 
other people who have cases 
scheduled for court; there are 
also attorneys, police officers, a 
juvenile court counselor, a news- 
paper reporter, the clerk of 
court, several people who might 

be witnesses, and a group of 
twenty students and _ their 
teacher. When the judge enters, 

he welcomes Ms. Thompson and 

her seventh-grade civics class, 

who have come to observe juve- 

nile court as part of their study 

of the judicial branch of govern- 





ment. The judge says that spectators should remain 
quiet and refrain from going in and out of the court 
room unnecessarily while court is in session. 


Scenes like both of these occur regularly—and quite le- 
gally—in North Carolina’s juvenile courts. 


The Juvenile Court System 


When separate juvenile court procedures for children 
were first established in the late nineteenth and early 
twentieth centuries, they were informal, nonadversarial 
proceedings that emphasized helping and rehabilitating 
children, not punishing them.° In recent years the proce- 
dures in juvenile court have become more like those in 
adult criminal court. Constitutionally, juveniles who are 
alleged to be delinquent are entitled to most of the same 

legal safeguards available to adult defendants in crimi- 

nal court.’ The philosophy underlying juvenile 
court and the kinds of outcomes that result from 
juvenile proceedings, however, are still distinct 
from those for adult criminal court. 
The purposes and policies stated in the 
North Carolina Juvenile Code include the fol- 
lowing: 


e To divert juvenile offenders from the juve- 
nile justice system so that they may remain in 
their own homes and be treated through 
community-based services when that ap- 
proach is consistent with the protection 

of the public safety; 

e To provide procedures for juve- 
nile cases that assure fairness and eq- 
uity and that protect the constitutional 
rights of juveniles; 

¢ To develop a disposition in each 
juvenile case that takes into account 
the facts, the needs and limitations of 
the child, the strengths and weak- 
nesses of the family, and the protec- 
tion of the public safety; 

e To provide standards for the re- 
moval of juveniles from their homes, 
when necessary, and for the return of 
these juveniles to their homes consis- 
tent with preventing the unnecessary 
or inappropriate separation of chil- 
dren from their parents.” 


Juvenile court philosophy gener- 
ally has accepted the tenet that the 
child’s rehabilitation is better served 
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by conducting juvenile proceedings in private and re- 
stricting access to information about the juvenile, his or 
her family, and the case. Since rehabilitation is the goal, 
the reasoning goes, the juvenile should not be burdened 
by the stigma of being involved with the court and 
should not be labeled or judged for life because of actions 
that might have been the result of mere youthful indis- 
cretion.’ There is a growing ambivalence, however—as 
reflected in the National Council’s recommendation and 
in practices in North Carolina courtrooms—about the 
merits of excluding the public from juvenile proceed- 
ings.'° This attitude reflects a larger ambivalence about 
the ways in which juveniles are treated differently from 
adults when they engage in criminal behavior and even 
about whether they should be treated differently.'! 
North Carolina is already in a small minority of states 
that limit their special juvenile procedures to young 
people who commit offenses when they are fifteen years 
of age and younger.'* Sixteen- and seventeen-year-olds 
here, although legally minors, are prosecuted and sen- 
tenced as adults when they commit criminal offenses. In 
addition, North Carolina’s juvenile law provides that 
cases of thirteen-, fourteen-, and fifteen-year-olds who are 
alleged to have committed felonies may be transferred to 
adult court, in the discretion of the district court judge 
holding juvenile court.'!* When a juvenile is tried as an 
adult in criminal court, the trial and other court proceed- 
ings and the defendant’s records are open to the public. 
When a young person’s case is heard in juvenile court, 
public access to court proceedings and to information 
about the juvenile’s case is much more restricted. 


Public Access to Juvenile Court 
Proceedings 


Juvenile court proceedings consist of two primary 
stages: the adjudicatory, or fact-finding, hearing and the 
dispositional hearing. At the adjudicatory hearing, a dis- 
trict court judge hears evidence to determine whether 
the juvenile in fact committed the offense alleged. If the 
judge finds beyond a reasonable doubt that the juvenile 
committed the offense, a dispositional hearing follows. 
At this hearing the judge determines whether probation, 
restitution, treatment, a fine, commitment to training 
school, or other dispositional options are in the best in- 
terest of the juvenile and the state.'* 

For both types of hearing—adjudicatory and disposi- 
tional—the law says that the judge “may exclude the 
public from the hearing unless the juvenile moves that the 
hearing be open, which motion shall be granted.” If the 
juvenile makes no request, it is up to the judge to decide 
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whether the public may be present during a juvenile 
hearing. If the juvenile wants the hearing to be closed, 
however, he or she has no right to demand a closed hear- 
ing and may only appeal to the judge’s discretion.'® 

The Juvenile Code does not provide any standards or 
guidelines for judges to follow in deciding whether a ju- 
venile hearing should be open or closed, which explains 
why local practices vary, depending on individual judges’ 
preferences and philosophies. So, in the hypothetical 
cases described above, both Jerry’s hearing—assuming 
that he had not asked for a public hearing—and Derek’s 
were consistent with the Juvenile Code.'” 


Confidentiality of Juvenile Records 
and Information 


Courts, law enforcement agencies, and other public 
agencies maintain several different kinds of records re- 
garding juveniles who become involved in the juvenile 
justice system. The Juvenile Code restricts the disclosure 
of information from the following types of juvenile 
records:!® 


e Clerk of Court’s Records: The official court record 
maintained by the clerk of superior court includes 
all papers filed in a juvenile proceeding, such as the 
summonses, petition, court orders, motions, and 
reports. This record may be examined by the ju- 
venile and his or her attorney; by the juvenile’s 
parent, guardian, or custodian; or by some other au- 
thorized representative of the juvenile. It also may 
be examined by a prosecutor in an adult criminal 
proceeding against the person who has a juvenile 
record. Otherwise, the record may be examined 
only by order of the district court judge. [G.S. 7A- 
675(a). See “Use of the Juvenile’s Record in Court,” 
below, for discussion of when these records may be 
used as evidence in a later proceeding. | 
Recording of Juvenile Hearing: The mechanical or 
other recording of a juvenile hearing is considered 
part of the clerk of court’s record. A written tran- 
script of the recording may be made only when 
notice of appeal from a juvenile order is given. If 
no appeal is taken, the recording may be erased or 
destroyed upon the written order of the district 
court judge. [G.S. 7A-675(a).] 

Court Counselor’s Record: Juvenile court counse- 
lors receive and screen complaints about delin- 
quent behavior, divert cases from court or approve 
the filing of juvenile petitions, and supervise juve- 
niles who are on probation or who have been con- 





ditionally released from training school. In addition 
to copies of many of the same things that are in- 
cluded in the clerk’s record, the court counselor’s 
record may include family background informa- 
tion; social, medical, psychiatric, or psychological 
reports; probation reports; and other information 
the judge finds should be protected from public 
inspection. The juvenile and the juvenile’s attorney 
may examine this record. Otherwise, it may be 
examined only by order of the district court judge. 
[G.S. 7A-675(b), (d).] 

Social Services Records: If the juvenile is placed 
in the custody of the county department of social 
services, the records kept by that department will 
contain information about the juvenile and his or 
her family similar to information in the court 
counselor’s file. Like those records, the social ser- 
vices records may be examined only by the juvenile 
and the juvenile’s attorney without a court order. 
[G.S. 7A-675(c), (d). See also G.S. 108A-80 (confiden- 
tiality of social services records).| 
Law-Enforcement Records: Law-enforcement rec- 
ords and files relating to a juvenile may be inspected 
only by the prosecutor, court counselors, the juve- 
nile, and the juvenile’s attorney, parent, guardian, 
and custodian. These records must be kept separate 
from adults’ records and files. [G.S. 7A-675(e).] 
Division of Youth Services Records: The Division 
of Youth Services in the state Department of Hu- 
man Resources is responsible for the state’s training 
schools, state-operated detention facilities, and a 
variety of community-based programs.'? The 
division’s records and files relating to a juvenile may 
be inspected only by the juvenile and his or her at- 
torney, professionals in the agency who are directly 
involved in the juvenile’s case, and court counse- 
lors. A judge who commits a juvenile to the Divi- 
sion of Youth Services, usually for placement in a 
training school, may inspect and order the release of 
records relating to that juvenile. [G.S. 7A-675(f).] 


In addition to restricting access to juvenile records, 
the Juvenile Code contains the following broad proscrip- 
tion against the disclosure of information about juveniles 
who are involved with the court: “Disclosure of informa- 
tion concerning any juvenile under investigation or al- 
leged to be within the jurisdiction of the court that would 
reveal the identity of that juvenile is prohibited except 
that publication of pictures of runaways is permitted 
with the permission of the parents.”*”? The Code also 
contains three explicit exceptions to this prohibition. 


First, the Juvenile Code authorizes “the necessary 
sharing of information among authorized agencies.” 
The intent of this provision almost certainly is to prevent 
confidentiality provisions from interfering with agencies’ 
ability to arrange and coordinate services to meet the 
child’s needs. However, there is no guidance in the Code 
as to when the sharing of information is “necessary” ot 
what it means to be an “authorized agency.” Faced with 
this vague authorization to share information and the 
very explicit prohibitions against disclosure, many agen- 
cies and professionals are reluctant to share information 
about juveniles who are involved with the court. In some 
judicial districts, the chief district court judges have 
issued administrative orders identifying “authorized agen- 
cies,’~- in an attempt to encourage the appropriate shar- 
ing of information without the need for individual court 
orders in each case.’ 

Second, a 1993 amendment to the Juvenile Code al 
lows the sharing of certain juvenile court information 
with school officials. If (1) a juvenile is adjudicated delin- 
quent for an offense that involves a threat to the safety 
of the juvenile or others, and (2) the juvenile is placed on 
probation, and (3) school attendance is a condition of 
probation, then the judge may order the court counse- 
lor to notify the principal of the juvenile’s school, in writ- 
ing, of the nature of the offense and the probation 
requirements that relate to school attendance. Principals 
who receive this type of information are to handle and 
share it according to guidelines adopted by the State 
Board of Education.** 

Third, if information about a delinquent juvenile be- 
comes relevant to the suspected abuse, neglect, or de- 
pendency of that juvenile or some other child, the 
information must be disclosed to the director of the de- 
partment of social services, even if it is otherwise confi- 
dential.” Similarly, a guardian ad litem appointed to 
represent an allegedly abused, neglected, or dependent 
juvenile may be authorized by the judge to demand any 
confidential information that the guardian ad litem con- 
siders relevant to that juvenile’s case.“ 


Use of the Juvenile’s Record in Court 


What use can be made of a juvenile’s record’’ in other 
court proceedings, including those that occur after the 
juvenile becomes sixteen and is subject to prosecution as 
an adult? 

Impeachment when the juvenile adjudicated delin- 
quent testifies in a later juvenile proceeding. Ordinarily, 
witnesses may be impeached—have their credibility chal- 


lenged—by evidence of their prior criminal convictions. 
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An adjudication of delinquency, however, is not a crimi- 
nal conviction.”’ Nevertheless, if a juvenile testifies in his 
or her own delinquency case or is a witness in another 
delinquency proceeding, the juvenile may be ordered to 
testify about whether he or she has been adjudicated 
delinquent, even if the record of that adjudication has 
been expunged.*” 

Impeachment when the juvenile testifies in non- 
juvenile proceedings. In cases other than juvenile pro- 
ceedings, an adjudication of delinquency generally may 
not be used for impeachment purposes, with one excep- 
tion. In a criminal case, the court may allow evidence of 
a juvenile adjudication of a witness other than the defend- 
ant if (1) a conviction for the same offense would be ad- 
missible to attack the credibility of an adult and (2) the 
court finds that admission of the evidence is necessary 
for a fair determination of the issue of guilt or inno- 
cence.*! Thus an adjudication of delinquency may not be 
used to impeach a witness in a civil case or a defendant 
who testifies in his or her own criminal case. 

Uses other than impeachment. In some instances an 
adult criminal defendant’s prior juvenile adjudication 
may be used for purposes other than impeachment. If a 
juvenile is adjudicated delinquent for an offense that 
would be a Class A, B, C, D, or E felony” if committed 
by an adult, the juvenile record of that adjudication may 
be introduced in a later adult criminal trial as follows: 


e as evidence of other crimes, wrongs, or acts, to 


show motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake, 
entrapment or accident;*® 

as an aggravating factor for purposes of sentenc- 
ing; ** and 

as an aggravating circumstance for purposes of sen- 
tencing in a capital case, but only if the offense for 
which the juvenile was adjudicated delinquent 
would have been a capital felony if committed by 
an adult or involved the use or threat of violence 
to a person.” 


In each of these instances, the juvenile record may be 
used only by order of the judge, upon motion of the pros- 
ecutor, and after an in camera (closed) hearing to deter- 
mine whether it is admissible.* 


Publicity about Juveniles 


As explained above, the Juvenile Code, with several 
exceptions, prohibits the “[djisclosure of information con- 
cerning any juvenile under investigation or alleged to be 
within the jurisdiction of the court that would reveal the 
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identity of that juvenile. . . .”*’ It is difficult to reconcile 
this provision with the fact that juvenile hearings may be 
open to the public. By deciding that the hearing will be 
open, the judge, in effect, will disclose to the public all 
or most of the confidential information regarding the 
case, including the juvenile’s identity. 

Does the Juvenile Code prohibit the reporter who sat 
in on Derek’s court hearing from mentioning the case in 
a newspaper article? Does the Code’s prohibition against 
disclosure apply to a reporter who learned from the 
owner of the warehouse about the charges against Jerry 
and what happened at his hearing? Or to a third reporter 
who has reliable information about Lamont, a thirteen- 
year-old who police believe was an accomplice in the 
warehouse fire but whom they have not been able to 
locate? 

Since the prohibition against disclosure appears in the 
statute that addresses the confidentiality of records,” it 
might be argued that it is aimed at the custodians of of- 
ficial records relating to juveniles—the clerk of superior 
court, law enforcement agencies, the court counselor, 
the social services department, and the Division of Youth 
Services—not others who happen to have such informa- 
tion about the juvenile or the juvenile’s involvement 
with the court. However, both the fact that the statute 
is not written in such narrow terms and the strong tra- 
dition of secrecy and confidentiality in relation to juve- 
nile proceedings probably contribute to the common 
assumption that it applies more broadly. 

It is important to note that the statute prohibits the 
disclosure only of information that identifies the juvenile. 
Thus, consistent with the statutory prohibition, the re- 
porter who attended Derek’s hearing might publish an 
article describing the case in detail as long as it did not 
reveal Derek’s identity. So might the reporter who learned 
about Jerry’s case from other sources or who has infor- 
mation about the suspected accomplice. Of course, in 
small communities in particular, one must wonder about 
the types of information that might reveal a juvenile’s 
identity even without naming the juvenile. 

Even if the statutory prohibition is read broadly, it 
probably is unenforceable, at least against persons other 
than the public officials whose duties include safeguard- 
ing the confidentiality of juvenile records and informa- 
tion.” Almost certainly, reporters and others may not be 
enjoined from publishing or disclosing information about 
juvenile cases that they acquire by being present during 
a court hearing that is open to the public or that they 
acquire in some other legal fashion. A statute that is not 
specific to juvenile cases, but that does not exclude them 
either, provides as follows: 





No court shall make or issue any rule or order banning, 
prohibiting, or restricting the publication or broadcast 
of any report concerning any of the following: any evi 
dence, testimony, argument, ruling, verdict, decision, 
judgment, or other matter occurring in open court in 
any hearing, trial, or other proceeding, civil or criminal. 
... If any rule or order is made or issued by any court 
in violation of the provisions of this statute, it shall be 
null and void and of no effect, and no person shall be 
punished for contempt for the violation of any such void 
rule or order.* 


In addition, in a juvenile case from Oklahoma, the 
United States Supreme Court held that a pretrial order 
restraining publicity about a juvenile case violated the 
free press guarantee of the First and Fourteenth Amend- 
ments, where (1) members of the press had been present 
at the juvenile hearing with the knowledge of the judge 
and both counsel, (2) there was no objection to the pres- 
ence of the press or to their photographing the juvenile 
when he left the hearing, and (3) the juvenile’s identity 
had not been acquired unlawfully but was revealed pub- 
licly during the hearing.’ 

[he imposition of a penalty after the publication of a 
juvenile’s identity is similarly unlikely. The Juvenile Code 
does not make violation of the prohibition against disclo- 
sure a criminal offense, and it contains no penalty or sanc- 
tion for the wrongful disclosure of information. There 
is some precedent for the proposition that violation of 
a statutory prohibition or mandate is a general misde- 
meanor when the statute specifies no penalty;** but that 
theory has not been applied frequently, and reliance on it 
seems particularly unlikely and unwise where the “offend- 
ing” activity has claim to First Amendment protection. In 
Smith v. Daily Mail Publishing Co.,** the U.S. Supreme 
Court held that imposing criminal sanctions on a news- 
paper for truthfully publishing an alleged juvenile de- 
linquent’s name, which the paper had obtained lawfully, 
violated the First Amendment. The Court acknowledged 
the state’s interest in protecting juvenile offenders but 
held that that interest was not substantial enough to over- 
come the constitutional interests at stake. 

\ thorough analysis of the constitutional issues in 
volved in the confidentiality of juvenile hearings and 
records is beyond the scope of this article.** Suffice it to 
say that neither prior restraint of, nor subsequent sanc- 
tions for, the publication or broadcasting of information 
about juveniles who are alleged to be delinquent, when 
that information is obtained legally, is likely to be upheld. 
The state’s general interest in giving juvenile offenders 
anonymity apparently is not a sufficiently compelling 
reason to justify either prior restraint or sanctions. 

So, in relation to the media, the statutory prohibition 


against the disclosure of information that would reveal the 


ul 


juvenile’s identity must be viewed as a statement of legis 


lative policy and preference, rather than as an enforceabk 


mandate, when the media obtain the information law 


fully. 


The media in North Carolina have shown a substan 


tial willingness to abide by that policy. It is unusual to sec 


juvenile offenders identified by name in news reports in 


this state. The media’s long-standing concurrence in the 


policy is reflected in, and probably has been influenced by, 


the following guidelines that were developed in the 1960s 
| 


and 1970s by the News Media 


\dministration of Justice 


Council in North Carolina. 


= 


6. 


Guidelines for Reporting Juvenile Proceedings 


The news media and the bar recognize the distin« 


tion between juvenile and adult 


ottenders estab 
lished by law 
Che bar and the media further recognize that they 


share, with the courts and other officials, responsibil 


ponsibil 
ity for developing sound public interest in and unde1 
standing of juvenile probl ms as they relate to the 
community 

\ll juvenile hearings are to be regarded as open un 
less and until the presiding judge acts to exclude th 
public from a particular hearing under the authority 
of the North Carolina General Statutes 
lhe record of juvenile cases maintained by the court 
is required by statute to be withheld from public 
spection and may be examined only by order of the 
judge 


d The 


matter which the court has found should be pri 


ocial part of the juvenile record contains 


tected from public inspection in the best interest 
of the juvenile 

he legal part of the juvenile record contains fot 
mal court documents and papers which may be 
made available for inspection by order of the 

court 

Neither public officials concerned with juvenile mat 
ters nor court officials, including lawyers, 


make 


venile case in which they are 


should 
iny comment for publication concerning a ju 
or may be involved 


The choice of what to publish and the responsibil 


ity for publication rest upon the news media but 


because immaturity and dependency are underlying 
bases in law and reality for regarding children ind 
vidually as less accountable than adults for their be 
havior and condition, due consideration should bs 
given to 
a. The recommendations of the juvenil 
its ofhcers 
b. Whether the information is of the ty 
lic must have to be fully aw: 
court and the delinquency situation 
If an alleged act of delinquency is publicized, the 
news media should complete the story by publishing 


the disposition of the case 
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8. These guidelines are not intended to limit news 
media from publishing news about juvenile offend- 
ers from the time of their apprehension through the 
disposition of their cases, where such information is 
obtained from sources other than court officials in- 
volved in the particular juvenile case.*° 


These guidelines carry no legal weight. They were 
developed decades ago and are not widely disseminated 
or discussed. If they were, some changes in them might 
result. But for the most part they are still a remarkably 
good expression of the state’s philosophy in providing 
special proceedings for juvenile offenders, of the law re- 
lating to the confidentiality of juvenile proceedings, and 
of the kinds of judgment and cooperation that must sup- 
plement the law in dealing with information about juve- 
nile offenders. 


Conclusion 


Given the growing public concern, even alarm, about 
the seriousness of juvenile crime, it is not clear that 
youth and immaturity are universally viewed as bases for 
regarding children as less accountable than adults for 
their behavior. 

When young people’s offenses are handled through 
special juvenile court procedures, philosophies and opin- 
ions vary as to whether those procedures should be 
confidential. In some quarters there is concern that con- 
fidentiality, which originated as a means of protecting 
young people, actually interferes with agencies’ ability to 
marshal and coordinate resources to meet those young 
people’s needs. There may be a growing sense that those 
whom the juvenile encounters in the juvenile system— 
judges, court counselors, social workers, law enforcement 
officers, training school and detention facility operators, 
and others—need to be accountable for what happens in 
that system to a greater extent than is likely when the 
system is closed to the public. At the same time, the 
emphasis in juvenile proceedings in this state continues 
to be on rehabilitation, a goal that may be made more 
difficult for some young people if they and their families 
are subjected to widespread publicity and if their teach- 
ers, acquaintances, and peers are made aware of the de- 
tails of their court involvement. 

North Carolina law gives district court judges consid- 
erable discretion to determine who has access to juvenile 


court hearings and records. Hearings may be completely 
open or closed, unless the juvenile asks that his or her 
hearing be open—a request that must be granted. Access 
to juvenile records is severely restricted, but a district 
court judge, by court order, may allow access as he or she 


POPULAR GOVERNMENT Fall 1994 


sees fit. Despite the general confidentiality of juvenile 
records and proceedings, in some circumstances the 
record of a juvenile adjudication may be used later to 
impeach a witness or as a sentencing factor in an adult 
criminal proceeding. 

North Carolina law strikes a balance between juve- 
niles’ need for confidentiality and the public’s need to 
know what happens in and through its courts. Whether 
that balance is the right one will be the subject of con- 


°, 


tinued debate. 
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Jeffrey 






i Po. doctors, insurance companies, drug com- 


panies, and the forces of the marketplace are right 
now tearing down and rebuilding our health care system. 
Congress and the North Carolina General Assembly con- 
tinue to debate revisions to the law, and their changes— 







if and when they come—may speed up health care 
reform or alter its course a bit. But with or without new 
laws, major change is under way. 





This article addresses how that change has already be- 
gun to affect the financing of North Carolina’s local public 
health departments and what changes may affect health 







department financing in the future. It begins by looking 
at what local health departments do and where their 





money comes from. The article then considers the grow- 










ing role of fee-based financing and its implications for lo- 
cal health departments in an era of health care reform. 


What Health Departments Do 


Under state law, every county in North Carolina must 
provide public health services. Counties may choose one 
of three ways: by operating a public health department, by 
joining with other counties to operate a district health 
department, or by contracting with the state for public 









health services.' (No county currently exercises the last 
‘ option.) 


specializes in health care law. This 


Paying for Public Health Services 
in North Carolina 
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The author is an Institute of Government faculty member who 






The General Assembly has granted to a state admin- 
istrative rule-making body, the Commission for Health 
Services, the authority to establish standards governing 
the “nature and scope” of local health department ser 
vices.- The commission’s rules adopted under that au- 
thority “were developed to ensure that certain basic 
public health services would be available to citizens 
throughout the state.”* These rules require local health 
departments to make sure that certain services are avail- 
able. They are called, appropriately, “mandated ser 
vices.”* 

Mandated services fall into two categories. In the first 
category are services that the county health department 
must itself provide directly, under the control of the lo 
cal health director and the local board of health. These 
include inspecting individual, on-site water supply (wells 
that serve individual homes); regulating sanitary sewage 
collection, treatment, and disposal: inspecting food, lodg- 
ing, and institutional sanitation; inspecting public swim- 
ming pool and spa safety and sanitation; communicable 
disease control; and vital records registration. 





In the second category are services 
that the county may provide directly 
through the health department, 
or may choose either to pro- 
vide by contracting with 


someone else to provide 
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Figure 1 
North Carolina County Health Department Expenditures 
from Local Sources 





Figure 2 
North Carolina County Health Department Expenditures 
from State and Federal Sources 
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Note: “All Other Revenues” includes fees such as those from patients 
and from the environmental health and home health programs. 


Source: N.C. Department of Environment, Health, and Natural Re- 
sources, “Budgets and Expenditures for Selected Item Codes and Se- 
lected Contractors for FYs 90-93,” Summary Report BHA95011-2, 
Office of the Controller computer printout. 


the services, or, if it can certify to the state’s satisfaction 
that the services are available in the county from other 
providers, not provide at all. These services include grade 
“A” milk sanitation certification; public health laboratory 
services; family planning; and programs for child, mater- 
nal, dental, home, and adult health care. 

The services provided by health departments actually 
extend far beyond these mandated services. No local 
health departments restrict their activities to the state- 
mandated services. As an example, because of a shortage 
of physicians in the county, the Chatham County Health 
Department operates a primary health care services pro- 
gram that cost $267,800 in fiscal year 1993-94. This pro- 
gram was funded with a $70,800 grant from the state, 
$28,200 in payments for services, and $168,800 in county 
appropriations.’ 


Where Health Department Money 
Comes From 


Health department activities are financed through 
county appropriations, state funds, federal funds, private 
grants, and fees. Currently, the best information on 
spending from all sources for the activities of local health 
departments is contained in reports of expenditures that 
health departments must make to the state. (The state is 
developing a comprehensive data set on local expendi- 
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Millions of Dollars 





1989-90 1990-9] 1991-92 1992-93 
Fiscal Year 
Note: Figures for 1989-90 through 1991-92 include expenditures for 
the home health program and special projects. 


Source: N.C. Department of Environment, Health, and Natural Re- 
sources, “Summary of Expenditures Reported by Local Health De- 
partments [FY 1990-93],” computer printout. 


tures.) These reports give expenditures of local health de- 
partments broken down into those paid from local funds 
and those paid from state and federal funds. Figure | 
shows county expenditures from local funds for fiscal 
years 1989-90 through 1992-93. Figure 2 shows county 
expenditures from state and federal funds for those years.‘ 


County Appropriations 


County commissioners make appropriations for the 
activities of the health departments. For single-county 
health departments, the commissioners approve the 
health department budget as a regular part of their respon- 
sibility for county finance. It is common practice for the 
board of health to approve the health department’s bud- 
get before it is submitted to the county manager and the 
commissioners, but no statute requires it. 

The General Assembly has set no absolute minimum 
level of local funding that county commissioners must 
meet for public health. The basic requirement is that 
funding must be sufficient to support the mandated ser- 
vices set out in the Commission for Health Services’ rules. 
But the amount necessary to do that varies widely from 
county to county. It depends on the health department’s 
ability to fund those activities through receipts, the health 
needs of the people in the county, and how much of that 
need is met by agencies outside the health department. 





There is no comprehensive set of data that breaks out 
of local appropriations or expenditures those that are 
made for mandated services. Nor are there any data that 
assess local appropriations or expenditures against some 
general index of unmet health needs, or that attempt to 
directly compare expenditures from county to county by 
taking into account the different mixes of services of- 
fered by local health departments. 

Nevertheless, summary data on local expenditures for 
public health give some idea of the variation in local sup- 
port. As a percentage of total health department expen- 
ditures, local money varied in fiscal year 1993-94 from 
89.9 percent in Wake County to 33.2 percent in Graham 
County. On a per capita basis, local spending ranged 
from $73.76 in Swain County to $7.61 in Alexander 
County in that year. 

It must be emphasized that these figures count expen 
ditures of Medicaid earnings as local money, even 
though almost 95 percent of Medicaid dollars originate 
with the state and federal government. Removing the 
state and federal portion of Medicaid dollars from the de- 
termination of local contributions could lower the local 
contribution substantially; for fiscal year 1993-94 Wake 
County’s local contribution would fall from 90 percent 
to approximately 70 percent. 


State Funds 


he state pays its part of local public health activities 
in four basic ways. First, some of the money is provided 
for general support of local public health and is not 
earmarked for particular programs. Second, additional 
support comes through funds devoted to particular pur- 
poses. This support is typically, but not always, given out 
according to formulas (which can vary from program to 
program) that include a base amount that is the same for 
each county and an amount that is variable according to 
population and need. Third, the state awards other funds 
for special projects based on competition between local 
health departments for grants or contracts. And finally, 
the state reimburses some services on a fee-for-service 
basis. 

To receive state funds, health departments must sign 
a contract with the state. Currently, the funds are distrib- 
uted under a single “consolidated contract,” although no 
law prohibits the state from requiring a separate contract 
for each funding program. The consolidated contract con- 
tains a number of general provisions governing how local 
health departments must use and account for money 
flowing from the state and provisions that set out special 
requirements for the use of certain funds. 


If a local health department fails to comply with the 
terms of the consolidated contract, the state may tak 
steps to cut off state funding for the program that is out 
of compliance. The state would first notify the depart 
ment that it has sixty days to comply. If the problem 
were not corrected to the satisfaction of the state within 
that period the state could temporarily suspend funding. 


If the deficiency were still not corrected within thirty 


lays following temporary suspension of funding, pro 


gram funds could be permanently suspended unless the 
department provided evidence that the deficiencies were 
corrected. After “all other reasonable administrative rem 
edies have been exhausted,” the state may cancel, termi 
nate, or suspend the contract in whole or in part and the 
department may be declared ineligible for further state 
contracts or agreements. 

Sudden loss of state funding would be catastrophic fot 
many local health department programs and for the 
people they serve. The state could also enforce the con 
tract by suing a county. Lawsuits are a slow, expensive, 
and, in the long term, probably ineffective way in which 
to engender state-local cooperation. The state has never 


canceled a contract or sued to enforce one. 


Federal Funds 


lhe major source of direct federal support for local 
public health departments is reimbursement under the 
Medicare program for services rendered by home health 
agencies. Apart from that, there is little, if any, direct fed 
eral funding of local public health departments, but fed 
eral support of local public health services is nonetheless 
substantial, because of Medicaid reimbursement, biock 
grants, and a few other payment programs. This money 
all passes through the state before being distributed to 
the local level, however, and it is governed by the con 
solidated contract. In that sense it affects local health de 
partments just like state money. 


Private Grants 


Health departments often receive grants from foun 
dations, hospitals, drug companies, and other private en 
tities. These grants are essentially contracts between the 
county and the granting agency, and the financial obli 
gations are enforced in accordance with the terms of the 
grant and applicable law. For example, the United States 
Conference of Mayors awarded the Wake County De 
partment of Health $104,766 for its Partners in Preven 
tion program.” In 1992 the March of Dimes gave the 
Surry County Health Department $12,000 to develop a 


POPULAR GOVERNMENT Fall 1994 


13 





14 


play on issues in adolescent sexuality called “Teens 
Learning Control.” 


Fees 


Fees can be broadly grouped into two categories. One 
category is regulatory fees that are charged to help cover 
the expenses of regulatory programs like well permitting 
and on-site waste-water treatment and disposal. These 
fees are typically collected at the time a permit is issued 
or a required inspection is conducted. The other is pay- 
ments for medical services, such as charges for family 
planning or prenatal care. 


When Fees May Be Charged 

Section 130A-39(g) of the North Carolina General 
Statutes (G.S.) authorizes local boards of health to charge 
both regulatory fees and fees for medical services. Fees 
must be recommended by the health director, approved 
by the board of health, and approved by the board of 
county commissioners (or, in a district, all the boards of 
commissioners of the participating counties). There are, 
however, a number of specific restrictions on a county’s 
power to collect fees in public health programs. 

First, G.S. 130A-39(g) itself prohibits charging fees 
when a local employee serves as the agent of the state. 
This prohibition effectively covers all environmental 
regulatory programs except those that are conducted 
under local rules, such as well permitting or the regula- 
tion of tattooing.’ This rule has two significant statutory 
exceptions, however: services provided under the on-site 
sewage treatment and disposal program'’ and the pub- 
lic swimming pools program.'! These exceptions permit 
the collection of significant revenues in some instances. 
In Dare County, for example, fiscal year 1993-94 fee 
collections for environmental programs totaled $209,660, 
most of which was collected in the on-site sewage dis- 
posal program. Wake County collected $769,222 in well 
and waste-water permitting fees in 1992-93.! 

Second, regulatory fees must be “reasonable.” A re- 
cent decision of the North Carolina Supreme Court 
strongly implied that a fee is reasonable if it covers no 
more than the actual costs of the regulatory program."* 

And third, while there are no broad restrictions on fees 
charged for the provision of health services, in several in- 
stances state law specifically forbids charging fees. For 
example, under G.S. 130A-130 local health departments 
must provide free testing for sickle cell syndrome; under 
G.S. 130A-144(e) departments must treat tuberculosis and 
sexually transmitted diseases for free; and under G.S. 
130A-153 departments must provide free immunizations. 
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What a County May Do with Fees 

A county must use fees collected under the authority 
of G.S. 130A-39%(g) for public health purposes. Further- 
more, in most cases the consolidated contract, state stat- 
utes or rules, or federal law requires that fees be spent 
on the specific program that generated them. For ex- 
ample, under G.S. 130A-4.1(a) all receipts in maternal 
and child health programs supported by state or federal 
funds (which in fiscal year 1992-93 represented approxi- 
mately 90 percent of total health department Medicaid 
receipts) must be used to further the objectives of the 
program that generated the income. Similarly, the con- 
solidated contract provides that all income earned in pro- 
grams covered by the contract must be spent on that 
program. The largest source of fee revenue that is not 
restricted to the program in which it is earned (but is re- 
stricted to use for public health) is home health. 

Counties have put forth two arguments in an attempt 
to capture health department revenues and put them to 
other uses. One is to point out that a portion of the coun- 
ties’ support for public health comes in the form of 
financial and in-kind contributions for overhead costs that 
do not appear in the health department’s budget—some 
of the county manager’s time; maintenance of the health 
department grounds; services of the county personnel, 
finance, and purchasing departments; and so forth—and 
to argue that the county should be able to recoup those 
costs from receipts. The second is to point out that state 
law requires counties to contribute part of the state share 
of Medicaid, and to argue that the county should be able 
to recoup those contributions from receipts.'* 

There is no case law on this point one way or the 
other; all that can be said is that G.S. 130A-39(g) states 
unequivocally that all health department receipts are to 
be used for public health. There is no exception for over- 
head” and no exception for money that originated in 
county coffers. Under this reading of G.S. 130A-39%g), the 
counties’ contribution for overhead and for Medicaid is 
in effect a local match of state funding." 


Accounting for Fee Revenue 

Fees collected under the authority of G.S. 130A-39%(g) 
must be deposited “to the account of the local health de- 
partment.” The consolidated contract also requires that 
an “account” be established with “sufficient detail to iden- 
tify the program source generating the fees.” 

These provisions do not require the county to maintain 
a separate bank account for the health department, nor do 
they mean that the health director or the board of health 
must have the authority to budget and spend those funds. 
A county may account for health department income in 





its general fund, but it must reserve that portion of the 
general fund for the appropriate program as indicated 
above. 

District health departments handle receipts a little dif 
ferently because districts are defined as public authori 
ties for purposes of the Local Government Budget and 
Fiscal Control Act.'’ This means that districts have their 
own budgets, accounting systems, and finance officers, 
so the receipt money is held by the district, not by the 
participating counties, and duty to budget and account 
properly for the funds falls on the district 


Maintenance of Effort Provisions 


When state appropriations for public health increase, 


or when health department receipts increase, the first re 
action of some county managers and boards of commis- 
sioners is to take the opportunity to reduce county 
appropriations. This can and has been done, but there 
are several legal restrictions on counties’ freedom to re 
move local money from public health departments. 

here is no general statutory prohibition on counties 
reducing local appropriations to public health when they 
receive additional appropriations from the state govern- 
ment. The consolidated contract prohibits reductions in 
local appropriations during the one-year term of the con 
tract but does not prevent the county from reducing ap 
propriations before the contract is signed for the next 
year. 

There are, however, a couple of provisions in G.S. 
Chapter 130A—known as “maintenance of effort” provi 
sions—that in certain instances prohibit reductions of 
county appropriations when state money increases. G.S. 
130A-4.2, for example, requires the state Department of 
Environment, Health, and Natural Resources (DEHNR) 
to ensure that local health departments do not reduce 
county appropriations for health promotion services 
because of state appropriations. G.S. 130A-4.1] requires 
DEHNR to do the same for maternal and child health 
services. The consolidated contract requires counties to 
maintain spending on programs for maternal health care, 
child health care, and family planning at no less than the 
level provided in fiscal year 1984-85. 

[here is also no direct statutory restriction on a 
county’s authority to reduce local appropriations when 
health department receipts go up. As is the case with ap- 
propriations, however, the consolidated contract prohib- 
its reductions in local support in response to increased 
receipts during the term of the contract. 

Except for these few specific prohibitions, counties 


can change their level of support before the consolidated 


contract is signed for a new year, but, as a practical 

ter, counties will often have a difficult time doing 
Here’s why: Any particular program—such as maternal 
and child health—that is now generating substantial r 
ceipts has always generated some receipts 
of those receipts in the past lessened the need for local 


Ihe pre sence 


appropriations, so counties over time tended to put littl 


new local money into them. Appropriations were not cut 


in response to receipts, they simply weren't raised, « 


much. As a result, when counties go to cut local 


il 
priations in those programs, there is often littl 


money to be cut. Cutting money from other programs 
doesn’t solve the problem, because the consolidated con 


tract forbids the health department from shifting receipts 


to other programs 


The Problematic, and Growing, 
Role of Fee-Based Financing 


Changes Expanding the Role of Fees 


lwo recent changes in the health care system have 
greatly expanded the role of fees in financing local pub 
lic health in North Carolina. The first change is the r 
newed emphasis on treating people in need of care for 
long periods of time in their own homes, rather than in 
nursing homes. About half of North Carolina’s local 
health departments operate home health agencies that 
provide this care, and the growth in this market has 
meant a substantial increase in revenue for local public 
health departments. Figure 3 shows how this income has 
changed in recent years 

[he second change is the push to provide poor chil 
dren, mothers, and pregnant women with greater and 
easier access to care. Federal and state changes in Med 
icaid have made more people in these groups eligible for 
services, covered more services, and provided higher le 
els of reimbursement for services. As a result, local pub 
lic health departments have greatly increased thei 
revenues by serving this population. Figure 4 shows the 
dramatic increase in this income in recent years. Al 
though the increases may not be as great in the next few 
vears, the state is actively considering additional « xpan 


sions in Medicaid eligibility for these groups. 


Problems with Fee-Based Financing 


Increases in fee revenue trom these programs alk ng 
with regulatory fees from on-site waste-water programs 
have allowed public health to expand services and im 


prove facilities over the past few years, during a time 
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Figure 3 
Home Health Receipts for Local Government 
Home Health Agencies in North Carolina 
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Source: N.C. Association of Home Care, “Summary of Home Health 
Data, FY 1990-93,” computer printout. 





Figure 4 
North Carolina County Health Department Medicaid 
Maternal and Child Health Earnings 
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Department of Environment, Health, and Natural Resources, inter- 
view with author, Aug. 16, 1994. 


when state and local governments faced serious short- 
ages of money. But difficulties are surfacing from the use 
of fees to finance public health activities. 

The availability of revenue from fees in some pro- 
grams and not in others can change the balance of health 
department activities between clinical services and other 
programs (such as waste-water permitting) in which fees 
are available and communicable disease control, health 
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education, environmental monitoring, collection of data 
on health, and other activities not supported by fees.'® If 
fee income becomes the only way for a local health de- 
partment to expand and improve its services, generating 
receipts could become the priority for the health depart- 
ment (or for the county commissioners), instead of re- 
sponding to the most pressing public health needs. In 
addition, to the extent that health department fee-based 
financing becomes the norm and health departments are 
successful in generating fees, it can become more diffi- 
cult politically for health departments to maintain and 
secure new funding for activities that cannot generate 
fees. Success invites commissioners to say, “If you want 
more money, go out and earn it.” And big increases in 
health department budgets in fee-generating programs 
make it harder to justify increases in other programs. A 
$100,000 increase in a health department budget created 
by spending Medicaid maternal and child health rev- 
enues may make it harder for commissioners, other 
department heads, and the public to accept proposed in- 
creases in other health department programs. 

Another problem arises because the state and federal 
governments limit counties’ use of health department re- 
ceipts. Generally speaking, health department fee re- 
ceipts must be spent for public health and in the specific 
program that generated them. County commissioners, 
however, must approve those expenditures, and they are 


often reluctant to do so because it would require adding 
personnel, expanding programs, or increasing the wages 
for employees in the programs that generate the fees, 
and there is no guarantee that the fees will continue to 
come in. 


As a result, some counties have large fund balances 
reserved for certain health department programs. Re- 
served fund balances for Medicaid topped half a million 
dollars in eleven North Carolina counties in 1993. The 
three highest were $920,000, $1.3 million, and $1.7 mil- 
lion.'? Adding inhome health and other revenues might 
push the reserved funds in some counties up to $2 or 
$3 million. 

Money sitting around unspent in public budgets 
draws attention, and with that attention can come bitter 
conflict between those who want to find a way to cut 
local appropriations to the health department in light of 
the reserves and those who want to improve public 
health services by adding personnel, paying wages that 
are more competitive, expanding programs, or making 
capital improvements. 

The state has attempted to deal with this problem 
through the consolidated contract by forcing counties to 
reduce reserved fund balances that have resulted from 





increased Medicaid reimbursements. The consolidated 
contract now prohibits counties from carrying forward 
more than the amount of Medicaid receipts collected in 
the fiscal year before last, or $10,000, whichever is 
greater. Thus a county may carry forward in fiscal year 
1993-94 the greater of $10,000 or the amount of receipts 
in 1991-92. 

This solution is only partial. First, many health depart- 
ments have had substantial Medicaid receipts in the past 
few years, and the amount of those receipts has been 
growing rapidly. Figure 5 shows the substantial changes 
in Medicaid receipts by health departments between 
fiscal years 1990-91 and 1993-94. Second, this provision 
addresses only reserved fund balances that are created by 
Medicaid. It does not address reserved fund balances cre- 
ated by reimbursements for home health services re- 
ceived from Medicare and private insurers, because that 
money is not covered by the consolidated contract and 
may be carried forward indefinitely. 

A third major question about local health depart- 
ments’ reliance on fees is whether in the future fees from 
the provision of health services will be a dependable 
source of income. As the health care industry changes 
and health care reform progresses, public health depart- 
ments may find that some current sources of reimburse- 
ment will be eliminated and that other health care 
providers will begin to compete to provide services now 
provided by health departments. It is this uncertain fu- 
ture to which we now turn our attention. 


The Uncertain Future of the 
Health Care System 


The health care system in this nation is changing rap- 
idly and will continue to change rapidly. Most of the 
changes come from within the system itself, as responses 
to skyrocketing costs. The movement to managed care 
is the most prominent of these changes. The political 
pressure for health care reform legislation only makes 
more uncertain the future of the health care system. 


The Movement to Managed Care 


Traditionally the patient chooses the doctor or other 
health care provider. The provider charges a fee for the 
service and the patient’s health insurance pays all or a 
part of that cost. Under this system the costs of health 
care have increased dramatically. Government and busi- 
ness are trying to figure out a way to control health care 
costs. A popular remedy is managed care. 

A common model for managed care is the health 





Figure 5 
North Carolina County Health Department 
Medicaid Receipts 
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Source: N.C. Department of Environment, Health, and Natural Re 
sources, “Summary of Medicaid Cash Transfers to County Health 
Departments,” Office of the Controller computer printout 


maintenance organization, or HMO. The HMO receives 
from the entity providing health care benefits—typically 
an employer—a fixed amount of money per person en- 
rolled in the HMO that year, regardless of how much 
health care that person now needs or may need during 
the year. That is, the HMO gets a per capita amount of 
money. This payment arrangement is consequently 
known as capitation.“” The HMO will lose money on 
some patients but make money on others. If it is very 
efficient, it will make a lot of money. If it is not efficient, 
or if it provides too many health services, or if it is un- 
lucky in having too many of its enrollees get very sick, it 
may lose money. That is the risk that the HMO takes. 
But in any event, compared with a fee-for-service pro- 
vider, which makes more money the more care it pro- 
vides, an HMO paid on a capitated basis makes less 
money the more care it provides. 

Right now Medicaid in North Carolina reimburses lo- 
cal health departments for services on a fee-for-service 
basis, with rates based on the actual costs of those ser- 
vices. North Carolina is experimenting, however, with 
Medicaid managed care. The state’s Medicaid managed 
care program, called Carolina Access, does not at the 
present time pay on a fully capitated basis. But many 
health care providers expect that Medicaid, like many 
other payers, will move to a capitated system in the not- 
too-distant future.’ 

In one model for a capitated system, the state asks 
those wishing to serve Medicaid patients to bid competi- 
tively for the right to do so. Typically, health maintenance 
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organizations and other managed care providers bid for 
these contracts and then provide care themselves or con- 
tract with other providers for its provision. 

Health departments are not well positioned to con- 
tract with Medicaid to provide capitated managed care. 
In entering into such arrangements the state would want 
to issue contracts covering large numbers of people in 
many counties, both for administrative simplicity and to 
get the best deal from the managed care providers bid- 
ding for the contracts. Only the largest three or four 
counties would conceivably be able to bid against the 
large health maintenance organizations and other man- 
aged care providers in the state. 

Counties would not have to deal directly with Med- 
icaid, however. Instead, they could contract to provide 
services for the health maintenance organization (or 
other managed care entity) awarded the contract. In 
some places, particularly rural areas where there were 
few providers and the HMO was unable to place its own 
staff, that would happen. Counties would find it diff- 
cult, however, to accept capitated payments from man- 
aged care providers. First, most are too small. Many 
counties would not have sufficient numbers of Medic- 
aid patients over which to spread the risks that the 
county takes when agreeing to capitated payment. Sec- 
ond, bidding for capitated contracts requires actuarial 
expertise and substantial amounts of data on the costs 
of providing care and on the expected use of services 
that few, if any, counties now have. 


The Movement to Integrated Delivery Systems 


Related to the movement to managed care is the de- 
velopment of integrated delivery systems for the provi- 
sion of health care. An integrated delivery system is a 
large group of health care providers joined through own- 
ership or contracts that can provide most or all of the 
health care that an individual might need. Physicians’ 
services and hospital services form the core of integrated 
delivery systems, but they may also provide a wide range 
of other services such as home health, private duty nurs- 
ing, medical tests, laboratory work, physical therapy, 
hemodialysis, or medical equipment, to give just a few 
examples. These systems are already being assembled by 
health care providers and insurers across the state be- 
cause they are the most efficient and effective way to bid 
for managed care contracts. Combining all these services 
and providers into a single system makes it much simpler 
to control the quality and costs of care. 

\s with capitated managed care, health departments 
are not in a great position to participate in integrated 
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delivery systems. Yet counties have a couple of options 
to respond to this challenge apart from simply giving up. 
One option a county may have is to create its own in- 
tegrated delivery system, perhaps in cooperation with 
other local governments. The idea of a large, regional 
public health care system may sound far-fetched, but 
one of the largest integrated health care providers in the 
state is a public body—the Charlotte-Mecklenburg Hos- 
pital Authority. 

[he other option is to participate in delivery systems, 
either through contracts or part ownership. The legal 
and financial issues associated with such relationships are 
substantial and would require the county commissioners 
to give up to the delivery system a large amount of con- 
trol over the programs involved. Nevertheless, some hos- 
pitals have already begun preliminary discussions with 
local public health departments about how such relation- 


ships might be structured. 


Competition for Home Health Fees 


Local health departments get the bulk of their home 
health fees—a substantial and growing income source— 
not from Medicaid (which does pay some) but from Medi- 
care. Therefore a Medicaid movement to managed care 
may not make a big difference in counties’ ability to gen- 
erate home health revenue. The primary threat to home 
health revenues is competition from the private sector. 

Under current law, to provide services under Medi- 
care a home health agency must have a certificate of 
need. These certificates are granted on a county-by- 
county basis. In some counties several agencies may pro- 
vide home health services, while in other counties onh 
the local health department may do so. There have been 
attempts to repeal the certificate of need law for home 
health care over the past several years, and they will con- 
tinue. In addition, at this writing the state is considering 
a plan to allow home health agencies to provide services 
to patients in counties other than those in which it holds 
a certificate of need to operate an office. 

Repeal of the certificate of need law would allow any- 
one who met the certification standards for Medicare to 
compete for patients covered by that program. A change 
in rules governing the areas in which agencies can pro- 
vide services may expose agencies to additional compe- 
tition from private agencies. (It might also lead to county 
agencies competing with each other by expanding over 
county lines.) 

In many cases counties find it difficult to compete with 
the private sector. No one has conducted a comprehen- 


sive study of the reasons for counties’ inability to compete, 





but health directors agree that there are several factors. 
First, county pay scales are often too low to allow the 
health department to attract the staff needed to provide 
services in the most efficient and effective way. Second, 
the State Personnel Act (which applies to health depart- 
ment employees) and county personnel and budget poli- 
cies make it difficult to hire, fire, re-assign, and reorganize 
staff to respond quickly to changing patient loads and 
demands for services. And third, counties are reluctant to 
allow spending for marketing, staff development, travel, 
consulting services, computer equipment, and other costs 
of running a business in a competitive market. 

That leaves the question of why counties should be in 
this business at all. One reason is that in many counties 
home health revenues are used to subsidize indirectly 
other health department activities. For example, one 
county is planning to use home health receipts to build a 
new health department; others have already done so. A 
second reason is that the state has given counties the 
responsibility for providing adequate home health ser- 
vices to the people of the county, including persons for 
whom reimbursement is unavailable or inadequate. Many 
health departments believe that private agencies will not 
provide adequate uncompensated care, both in amount 
and in quality. Under the current system counties can 
cover some of the cost of indigent care from revenues gen- 
erated by patients whose care is paid for. If the county 
gives up the revenue, its only choices will be to run the 
legal and political risks of not providing care to citizens, o1 


meeting the costs of doing so out of its own resources. 


The Movement for Health Care Reform 
Legislation 


Complicating the uncertainty of the future is the pos- 
sibility of substantial health care reform legislation. Just 
what form it might take and what its impact would be 
on local health department finances cannot be guessed. 

President Clinton’s original health care reform plan 
would have provided universal health care coverage and 
abolished Medicaid. With Medicaid gone, so would go 
Medicaid revenues for local health departments. The 
Clinton bill offered only a temporary replacement for 
those revenues. The public health system, under the bill, 
would have ceased to provide care to individuals after a 
five-year transition period. During the transition, public 
health departments would have been eligible for “essen- 
tial community provider” status. The bill would have 
required health plans offering care in the health 
department’s geographic area to contract with the health 


department so the department could continue to provide 


services and be paid. In return, the health departments 
would have received payment for those services on the 
same schedule of payments that providers participating 
in fee-for-service health plans would receive. After the 
transition period, however, health departments that 
wanted to continue providing care would have had to 
negotiate with health care plans for the right to partici 
pate in the plan just as any other provider would. Simi 
lar provisions were contained in both the leading House 
and Senate alternatives to the president’s bill. 

hese plans all reside in the political graveyard and do 
not appear likely to be resurrected. Nevertheless, rapidly 
rising Medicaid expenditures continue to be a serious 
fiscal problem for state and federal government, and 
there is no doubt that attempts will be made to control 
that spending. The fiscal reality makes it doubtful that 
counties will be able to continue to rely on Medicaid to 
finance improvements in public health services, and ex 
isting health department Medicaid funds may even be in 
jeopardy. 


Conclusion 


Health departments receive financial support from 
many sources. In recent years, some have become in 
creasingly dependent on fees they charge for services 
h 


departments in determining how to set priorities for pub 


[hat dependence on fees creates problems for healt 


lic health programs and how to work with county com 
missioners to improve health. And that dependence on 
fees complicates their options in responding to a health 
care environment that is changing rapidly. In the near 
future, the movement to managed care and integrated 
delivery systems will threaten some of the most substan 
tial of health department fee sources. Changes in the 
home health industry and health care reform may do the 
same. Whether local health departments will be able to 
compete effectively for fee revenue, or be able to replace 
it through appropriations, is the challenge for the rest of 


the 1990s. In the balance may sit the public’s health. 
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6. The data on public health expenditures in the text and 
Figures 1 and 2 were provided primarily by the N.C. Depart- 
ment of Environment, Health, and Natural Resources and 
were drawn from local expenditure reports. North Carolina 
counties report expenditures to the state each quarter. The ex- 
penditures are broken down across about fifty categories and 
are divided into two larger categories: local funds and state and 
federal funds. (For purposes of this report, expenditures of 
Medicaid earnings are placed in the category of local funds.) 

The expenditure reports are designed to provide informa- 
tion for the internal needs of the department and not, as this 
article uses them, to provide multi-year comparisons of pub- 
lic health spending. For purposes of this article the data have 
drawbacks, primarily, (1) the data are self-reported and not in- 
dependently audited, and (2) the basis on which the data are 
reported changes somewhat from year to year, making year- 
to-year comparisons less valid. 

The amounts of Medicaid earnings in Figures 4 and 5 are 
accurate because they reflect the dollar amounts of actual 
transfers of money from the state to county governments. 
Those numbers are combined with data from the expenditure 
reports to calculate reserve fund balances in the Medicaid pro- 
gram. 

The data on home health earnings in Figure 3 come from a 
summary published each year by the N.C. Home Care Associa- 
tion. The Home Care Association obtains its data from home 
health agency license applications made annually to the N.C. 
Department of Human Resources, Division of Facilities Ser- 
vices. These data include all local government home health 
agencies, whether they are members of the Home Care Asso- 
ciation or not. It is self-reported and not audited by the state. 

7. N.C. Department of Environment, Health, and Natu- 
tal Resources, “1993 Summary of Expenditures Reported by 
Local Health Departments,” computer printout. 

8. Steve Cline, deputy director, Chronic and Communi- 
cable Disease Division, Wake County Department of Health, 
interview with author, Aug. 23, 1994; Yvonne Hunsucker, 
health educator, Surry County Department of Health, inter- 
view with author, Aug. 17, 1994. 

9. Effective January 1, 1995, the regulation of tattooing will 
be a state responsibility. 1994 Sess. Laws ch. 670 (adding new 
G.S. 130A-283). Under an amendment to G.S. 130A-39(g), local 
health departments will be able to collect fees for activities con- 
ducted in the regulation of tattooing. 

10. G.S. 130A, Art. 11. 

11. G.S. 130A, Art. 8. 

12. Harry Johnson, director, Dare County Health Depart- 
ment, interview with author, Aug. 16, 1994; Wake County De- 
partment of Health, “Wake County Department of Health 
Annual Report, 1992-93.” 

13. Homebuilders Ass’n of Charlotte, Inc. v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 

14. From October 1, 1993, to September 30, 1994, counties 
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contributed 5.23 percent of the total cost of most Medicaid 
programs (the amount is lower for some programs). That 
amount will rise to 5.29 percent on October 1, 1994. The 
1993-94 fiscal year contribution equals 15 percent of the 
nonfederal share of Medicaid. 

15. Counties have for many years prepared plans to allocate 
overhead costs to human services programs for the purpose of 
collecting reimbursements for overhead that the federal gov 
ernment has made available in certain grant programs. These 
plans may also be used to recover overhead payments made 
available in federal Medicare payments, notwithstanding the 
provisions of G.S. 130A-39. 

16. The overhead argument might work if the county bud- 
get was structured in such a way so that centralized services 
were apportioned among the budgets of county departments. 

17. G.S. 130A-36(a). 

18. See Larry Gordon, “Public Health Is More Important 
Than Health Care,” Journal of Public Health Policy 14 (Au- 
tumn 1993): 261-64; Allen N. Koplin, “A National Program to 
Restructure Local Public Health Agencies in the United 
States,” Journal of Public Health Policy 14 (Winter 1993): 393, 
397-401; and C. Arden Miller, et al., “Longitudinal Observa- 
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Preliminary Report,” Journal of Public Health Policy 14 
(Spring 1993): 34, 46. 

19. Department of Environment, Health, and Natural Re- 
sources, “Consolidated Contract System—Escrow Recap, 
Statewide Summary of Earnings and Expenditures of Selected 
Activities for Specified Fiscal Years,” report BHA477R, com- 
puter printout. 

20. Preferred provider organizations are the other major 
type of managed care provider in North Carolina. A health 
benefit plan using a PPO gives financial incentives to encour- 
age patients to use PPO member providers. 

21. The North Carolina Department of Human Resources, 
Division of Medical Assistance, is considering whether to 
implement a fully capitated Medicaid reimbursement plan in 
Mecklenburg County. The National Association of Commu- 
nity Health Centers (NACHC) has filed suit to invalidate fed- 
eral managed care of demonstration waivers (called Section 115 
waivers). The community health centers charge that by taking 
cost-based Medicaid reimbursement away from the centers the 
waivers jeopardize Medicaid patients’ access to care. The 
NACHC has asked a federal court to stop waiver programs in 
Tennessee, Oregon, Hawaii, and Rhode Island. If the NACHC 
is successful, pending waiver applications for Ohio, South 
Carolina, Missouri, Delaware, Massachusetts, and Fiorida 
would be jeopardized. “CHC Lawsuit Stirs Medicaid Managed 
Care Project,” The Nation’s Health (Sept. 1994): 7. 

22. Some counties were grandfathered into the certificate 
of need law and do not have one. But any new home health 
agency wanting to serve that county would have to get a cer- 
tificate of need. 




















Interbasin Transfers: Back in the News 
Milton S. Heath, Jr. 


i» on its own, water in a river basin (less evapotrans- 
piration) stays in that basin until the river reaches 
the sea. Human engineering allows us to withdraw water 
from one basin, use it for any number of purposes—mu- 
nicipal drinking supplies, sewer services, manufacturing, 
agriculture—and deposit it in another basin. Such inter- 
basin transfers of water (IBTs) are almost always contro- 
versial, pitting riparian landowners (those who own land 
adjoining a stream or lake) against other landowners, peo- 
ple upstream against people downstream, and consump- 
tive users against nonconsumptive users. 

For four decades the North Carolina General Assem- 
bly has struggled with the proper balance of these inter- 
ests. In 1993, after preliminary steps in 1990 (a one-year 
moratorium on IBTs)! and 1991 (a requirement that IBTs 
be registered with the Environmental Management Com- 
mission), the legislature passed a comprehensive IBT stat- 
ute,’ sweeping away the body of prior legislation. Several 
legislators, notably Senator Lura Tally, provided consis- 
tent leadership in this effort to modernize North Caroli- 
na’s water rights legislation. 

The state is now implementing the new IBT law 
through adoption of administrative regulations and, in- 
evitably, through lawsuits. This article looks briefly at the 
history of North Carolina’s IBT law,’ at the major thrusts 
of the new law, at the newly emerging role of river ba- 
sin citizens associations, and at the two largest and most 
controversial IBT projects currently under consideration 
in North Carolina—the Randleman dam and the Gaston 
pipeline. 


IBT Law before 1993 


The “hard law” concerning IBTs and related water 
rights issues before 1993 could be boiled down to three 
items. 


The author is an Institute of Government faculty member who 
specializes in the environment, particularly water law issues. 


First, in 1961° the North Carolina General Assembly 
passed a new statute,° now codified as Section 153A-287 
of the General Statutes (G.S.), prohibiting diversions 
from any “major river basin” (undefined) whose main 
stem downstream is not located entirely in North Caro- 
lina—essentially, from interstate rivers such as the 
Yadkin, the Catawba, the Broad, part of the Roanoke, 
and the rivers flowing into Tennessee. Local govern- 
ments in the Research Triangle area had asked the 196] 
General Assembly for legislation broadly authorizing 
IBTs to facilitate water and sewer services, but that move 
was strongly opposed by a group of electric power com- 
panies and other water-intensive industries who feared 
that IBTs would interfere with their access to the water 
they needed. In a practical compromise, G.S. 153A-287 
gave the power companies the IBT prohibition they 
wanted—but only on the interstate rivers on which most 
of their hydroelectric plants were located—and it gave 
the Research Triangle area governments the authority to 
install regional water and sewer systems along the rivers 
running through their jurisdictions—all of which are 
intrastate.’ A part of the compromise exempted diver- 
sions “now permitted by law”—vague wording that was 
never clarified by statute or case law. 

Second, a statute passed in 1955, G.S. 162A-7,° began 
requiring one particular type of water supplier (water and 
sewer authorities created under G.S. Chapter 162A) to 
obtain state approval before condemning water, water 
rights, or land with attached water rights. In 1973 this 
requirement was extended by G.S. 153A-285 to “coun- 
ties and cities acting jointly or through joint agencies in 
providing water or sewer services or both.”” 

Third, the same 1973 statute (G.S. 153A-285) also re- 
quired state approval for cities and counties acting jointly 
or through joint agencies to “divert water from one stream 
or river to another.” This provision applied not just to 
major river basins but to any river or stream. 

Charged by G.S. 153A-285 and G.S. 162A-7 with 
granting approvals for withdrawals and diversions by 
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joint agencies and water and sewer authorities, the En- 
vironmental Management Commission (EMC) provided 
some state oversight of regional water systems, but only 
those that happened to be operated by these particular 
organizations. The EMC was just beginning to accumu- 
late some experience in applying these laws when they 
were repealed by the 1993 IBT law.'® 

The 1993 IBT law repealed all this old “hard law”: G.S. 
153A-285, G.S. 153A-287, and G.S. 162A-7.'' Thus for all 
intents and purposes the 1993 IBT law is now the stat- 
ute law of North Carolina concerning IBTs. 


The 1993 IBT Statute 


The essentials of the 1993 statute can be summarized 
in seven points: 


1. State approval is required for future IBT’s of two 
million gallons per day (mgd) or more from any of 
thirty-eight river basins.'* An EMC certificate now is 
required to authorize a transfer of 2 mgd or more of 
water from any one of the thirty-eight listed river basins 
to another.!’ (See “The River Basins Listed in the 1993 
IBT Law,” pages 24-25.) This certificate replaces the pot- 
pourri of EMC approvals that were previously required 
only for IBTs by the utilities that happened to be cov- 
ered in old G.S. 162A-7 or old G.S. 153A-285. The cer- 
tificate is required for 


¢ new IBTs; 

¢ any increase in an IBT previously approved by the 
EMC for a water and sewer authority under old 
G.S. 162A-7; or 
any increase of 25 percent or more above the av- 
erage daily IBT during the year ending July 1, 1993, 
if the total transfer (including the increase) is 2 mgd 
or more. 


It is apparent that the provisions concerning increased 
IBTs may impose significant monitoring requirements 
on the regulated parties. 

2. The new IBT law applies to both water supply 
projects and waste-water or stormwater discharges. 
Disputes over IBT’s previously have centered on large 
public water supply projects. The new IBT law also 
seems to apply to waste-water discharges and may cover 
some stormwater arrangements, as it covers “the with- 
drawal, diversion or pumping of surface water from 
one river basin and discharge . . 
basin.”!* 


. in a [different] river 


It is not yet clear how the new law will be applied to 
projects that involve water supply withdrawals and waste- 
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water disposal with multiple discharges into more than 
one river basin." 

3. There are exemptions and exclusions. The new 
IBT law makes some of the usual accommodations to 
ongoing and pending projects: 


e Projects in existence or under construction on July 
1, 1993 (two weeks before the act passed), will not 
require EMC certificates, “up to [their] full capac- 
ity to transfer water from one basin to another.” 
This provision gives some flexibility for minor in- 
creases in IBTs from existing and pending water- 
works. 

Water and sewer authority projects previously cer- 
tificated by EMC can continue to operate under 
their old G.S. 162A-7 certificates without obtaining 
certificates under the new IBT law.’ This provi- 
sion probably applies to the Cary-Apex and Randle- 
man dam projects, although the Randleman 
certificate may have been jeopardized by a recent 
superior court decision (discussed below).'® 
Projects that have completed environmental im- 
pact statements by January 1, 1994, need not be 
certificated.'’ This provision was designed particu- 
larly to facilitate a water supply transfer from a 
Duke Power Company reservoir to the city of 
Statesville, but it may also apply to other projects, 
including Randleman dam.” 


The 1993 IBT law excludes from its coverage the dis- 
charge of water, either upstream or downstream from 
the point where it was withdrawn, back into the same 
river.”' (See “Rules to Implement the New Law,” below, 
for an elaboration.) It also allows the secretary of the 
Department of Environment, Health, and Natural Re- 
sources (DEHNR) to approve a temporary IBT for up to 
six months for water supply contingencies such as 
droughts, pollution incidents, and temporary water plant 
failures.” 

4. IBTs are no longer flatly prohibited by statute. 
The statutory prohibition in G.S. 153A-287 against diver- 
sion from major interstate river basins is no more. Its 
repeal’ allows the key actors in the water supply indus- 
try to turn their thoughts from speculation over the 
ambiguities of the former prohibition to the more 
straightforward (if more expansive) task of interpreting 
and applying the new IBT statute. If there remains in the 
law any legal prohibition against IBTs or diversions, it 
can only be found in the common law or in scattered 
antidiversion clauses of very old statutes.* 

5. There is plenty of red tape to go around. Up 
front, those who file petitions for IBT certificates will 





face significant paperwork and data-gathering require- 
ments. The statute itself requires only that the petition 
describe the proposed facilities, water uses, water conser- 
vation measures, and “such other information deemed 
necessary by the Commission.”* More to the point, the 
petitioner must come armed with the information and 
rationale to meet the statutory standards governing 
EMC’s grant or denial of the certificate.“ The scope of 
the required EMC findings is so broad, and the judg- 
ments called for are so complex, that petitioners may well 
need specialized engineering, scientific, and legal assis- 
tance to prepare for the IBT proceeding. 

6. The heart of the matter is EMC’s findings and 
decision. G.S. 143-215.22I(f) sets forth detailed written 
findings that must support EMC’s decision to grant or 
deny an IBT request. Those familiar with modern ad- 
ministrative law will recognize in these findings an invi- 
tation to extended proceedings on any issues contested 
by the parties.*’ In current North Carolina practice, any 
contested case is likely to be heard by an administrative 
law judge or EMC member serving as a hearing officer, 
who would present recommendations to the EMC for its 
consideration and final decision on the administrative 
law judge’s record. 

The statutory findings can be divided roughly into 
two groups: those that involve beneficial effects of a pro- 
posed project, in paragraphs (1), (5), and (6), and those 
that involve detrimental effects, primarily in paragraphs 
(2) and (3). (See “Statutory Findings for IBT Certificates,” 
page 26.) A crucial burden-of-proof provision that was 
vigorously debated in the General Assembly directs that 
an IBT certificate be granted “unless the Commission 
concludes by a preponderance of the evidence based 
upon the findings of fact . . . that the potential detri- 
ments of the proposed transfer outweigh the benefits of 
the transfer.”*> Essentially, the statute directs the EMC 
to apply a benefit-detriment test based on the written 
record in the proceeding, and to give the project the 
benefit of the doubt. 

On a casual reading, the first four statutory findings 
for IBT certificates bear a striking resemblance to the 
findings formerly required by old G.S. 162A-7 for ap- 
proval of land and water rights condemnations under- 
taken by a water and sewer authority. A closer 
comparison, however, reveals important differences that 
reflect the coming of age of the environmental move- 
ment in the years since the 1955 enactment of old G.S. 
162A-7, a water use statute with none of the telltale 
marks of environmental legislation. The criteria set forth 
in old G.S. 162A-7 related only to water use and water 
“conservation,” as that term was understood in 1955. The 


comparable criteria set forth in the 1993 IBT law add 
consideration of water quality, waste-water assimilation, 
reasonableness, and environmental impacts in the provi- 
sions of paragraphs (1) through (4) of G.S. 143-215.22I(f). 
By the new law, EMC’s decisions may come only after 
extensive public notice and mandatory public hearings. 

7. There is a water withdrawal registration require- 
ment that is broader than the IBT provisions. A sepa- 
rate 1993 statute broadened the requirements of the 
1991 registration act to cover groundwater and all with- 
drawals as well as surface-water IBTs.* It also applies to 
withdrawals of 1 mgd rather than 2 mgd. The 1993 
amendments to the registration act relieved local govern- 
ments that have completed their local water supply plans 
pursuant to G.S. 143-215.22H(c) from complying with 
the registration act. 


Rules to Implement the New Law 


The EMC has adopted a brief set of rules to implement 
the IBT statute, seeking to clarify some of the terms of the 
statute.’ 

First, the rules clarify the statutory exclusion of trans- 
fers involving discharges in the same river upstream or 
downstream from the point of withdrawal. 

Second, the rules clarify the statutory allowance of 
transfers “up to the full capacity of a facility to transfer 
water from one basin to the other if the facility was exist- 
ing or under construction as of July 1, 1993.”* The 
division’s interpretation of the “full capacity of a facility to 
transfer water” selects the lowest common denominator 
(the “element . . . with the least capacity”’—usually the 
pipe transporting the water) as the measure of “capacity to 
transfer.” This is obviously a relatively simple rule to ad- 
minister, and it may involve a permissible interpretation. 
It is consistent with the apparent overall purpose of the 
IBT law to regulate IBTs and weigh their benefits and 
detriments, but at the same time it may seriously disap- 
point the expectations of some utility owners and bond- 
holders whose concerns are reflected in the “full capacity” 
provision. 

Finally, the rules address transfers involving purchases 
of water and make the owner of the pipe that carries 
water across a basin divide responsible for obtaining an 
IBT certificate, unless the Division of Water Resources 
approves other arrangements.” 

\s originally proposed by DEHNR’s Division of 
Water Resources, the rules would have elaborated on the 
definition of a transfer. The statutory definition of a 
transfer—“the withdrawal, diversion or pumping of sur- 
face water from one river basin and the discharge of all 
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2-2 
2-3 
2-4 
2-5 
2-6 


3-1 
3-2 
4-1 
4-2 


Broad River 


Haw River 

Deep River 

Cape Fear River 

South River 

Northeast Cape Fear River 
New River (east) 


Catawba River 
South Fork Catawba River 


Chowan River 
Mebherrin River 


What Is an IBT? 


S-1 
3-2 
23 


6-] 


7-1 
7-2 
8-1 
9-1 
9-2 
9-3 
9-4 








Nolichucky River 
French Broad River 
Pigeon River 


Hiwassee River 


Little Tennessee River 
Tuskasegee (Tuckasegee) River 


Savannah River 


Lumber River 

Big Shoe Heel Creek 
Waccamaw River 
Shallotte River 


Experts have argued long over definitions of 
interbasin transfers or diversions of water (IBTs). 
North Carolina’s new IBT law settles the issue 
for now in North Carolina. It defines a transfer 
as the withdrawal, diversion, or pumping of sur- 
face water from any of thirty-eight listed river 
basins, and the discharge of all or any part of the 
water in any of the other listed basins. 
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10-1 
10-2 
10-3 


11-1 































Neuse River 
Contentnea Creek 
Trent River 


New River (west) 
12-1 Albemarle Sound 
13-1 
14-] 


15-1 Tar River 
15-2 Fishing Creek 
15-3 Pamlico River and Sound 


Ocoee River 


Roanoke River 


or any part of the water in a river basin different from 
the origin” (emphasis added)—requires both a withdrawal 
and a discharge.” The proposed rule would have defined 
a transfer to include “any use of water that is not re- 
turned to the source basin” as well as any “release” or 
“disposal” of water.* Inclusion of the word “use” signaled 
the Division’s intent to construe transfers broadly to 
cover consumptive uses associated with IBTs (such as 
irrigation or as cooling water) that do not involve a direct 
discharge into another watercourse. The rule as finally 
adopted, however, did not include this elaboration of the 
definition of “transfer,” leaving the statutory definition to 
speak for itself. 











17-1 
16-1 Watauga River 
17-1 White Oak River 


18-1 Yadkin (Yadkin-Pee Dee} River 
18-2 South Yadkin River 

18-3 Uwharrie River 

18-4 Rocky River 


* “ 


The Role of River Basin Associations 


At the initial EMC public hearing where these rules 
were first proposed, regional river basin associations and 
groups were much in evidence.” This reflects the growth 
of these groups and of the “green” movement generally 
in recent years, and their active involvement in public 
policy debates on IBT’s and other developments affect- 
ing water conservation and water quality. Twenty or 
thirty years ago the only consistent public opponents of 
water projects involving IBTs were a few water-intensive 
industries, such as electric power companies. Today the 
most vocal opponents typically are river basin groups. 


Among the established groups are the Yadkin-Pee 
Dee River Basin Association, the Haw River Assembly, 
the Cape Fear River Assembly, the Mayo-Dan Commit- 
tee, and the Roanoke River Basin Association. Their 
presence has been a strong factor to reckon with in leg- 
islative hearings and promises to become a strong factor 
at hearings of state boards and commissions, such as the 
EMC public hearing on the IBT rules. The maturing of 
these regional organizations should ensure that down- 
stream interests will be effectively represented and 
should reinforce the message of the new IBT law to pro- 
ceed with care in launching large new IBTs. 


Randleman Dam and 
the Gaston Pipeline: 
Major IBTs in Controversy 


In the time since the ratification of the 1993 IBT law, 
there have been legal developments in two major North 
Carolina IBT projects with the potential for affecting 
long-term interpretation of the new law: a North Caro- 
lina Superior Court decision concerning the Randleman 
dam project and decisions by the United States secretary 
of commerce and the Federal Energy Regulatory Com- 
mission (FERC) on aspects of the Lake Gaston pipeline 
controversy. 


The Randleman Dam Case 


Major water users in the Guilford County area— 
particularly municipalities—have been major players 
in North Carolina IBT scenarios for years because of 
their location at the headwaters of small Cape Fear 
River tributaries that cannot be expected to meet area 
water supply needs at the beginning of the twenty-first 
century. In their efforts to cope with this natural short- 
age, they have periodically considered projects in neigh- 
boring major river systems, such as the Yadkin-Pee Dee 
and the Roanoke-Dan, but every planning effort in these 
directions has been rebuffed by vigorous local resistance. 

In 1956 Guilford County and its municipalities joined 
forces with Randolph County and two of its towns to 
form the Piedmont-Triad Water Authority under G.S. 
Chapter 162A and to cosponsor the Randleman project, 
a proposed reservoir on the Deep River near the town 
of Randleman. 

The Randleman project was originally proposed as a 
Corps of Engineers multipurpose reservoir, but it was 
later dropped from the corps’s list and picked up by 
Piedmont-Triad. Because G.S. Chapter 162A has long 
required that water authorities obtain EMC approval 
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Statutory Findings for 
IBT Certificates 


In determining whether a certificate may be is- 
sued for the transfer, the Commission shall spe- 
cifically consider each of the following items and 
state in writing its findings of fact with regard to 
each item: 


(1) The necessity, reasonableness, and benefi- 
cial effects of the amount of surface water 
proposed to be transferred and its proposed 
uses. 

(2) The present and reasonably foreseeable fu- 
ture detrimental effects on the source river 
basin, including present and future effects 
on public, industrial, and agricultural water 
supply needs, wastewater assimilation, wa- 
ter quality, fish and wildlife habitat, hydro- 
electric power generation, navigation, and 
recreation. 

(3) The detrimental effects on the receiving 
river basin, including effects on water qual- 
ity, wastewater assimilation, fish and wild- 
life habitat, navigation, recreation, and 
flooding. 

(4) Reasonable alternatives to the proposed 
transfer, including their probable costs, and 
environmental impacts. 

(5) If applicable to the proposed project, the 
applicant’s present and proposed use of im- 
poundment storage capacity to store water 
during high-flow periods for use during low- 
flow periods and the applicant’s right of 
withdrawal under G.S. 143-215.44 through 
G.S. 143-215.50. 

(6) If the water to be withdrawn or transferred 
is stored in a multipurpose reservoir con- 
structed by the United States Army Corps 
of Engineers, the purposes and water stor- 
age allocations established for the reservoir 
at the time the reservoir was authorized by 
the Congress of the United States. 

(7) Any other facts and circumstances that are 
reasonably necessary to carry out the pur- 
poses of this Part. 


—From G.S. 143-215.22I(f) 
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before condemning water rights, Piedmont-Triad peti- 
tioned the EMC for approval. A full North Carolina 
environmental impact statement was prepared. In De- 
cember 1991 the EMC—by a vote of eight to seven— 
granted Piedmont-Triad’s request, overriding an adverse 
recommendation by its hearing officer, Dr. William 
Farrabow of High Point. (Farrabow’s objections to the 
project were based on water quality concerns. He noted 
potential groundwater contamination from the High 
Point landfill, the Randleman “dump,” and a Seaboard 
Chemical Company site, as well as waste-water dis- 
charges from a High Point sewage treatment plant into 
the proposed reservoir. Piedmont-Triad’s engineering 
study showed that the lake would meet drinking water 
standards, and the Division of Environmental Manage- 
ment had reviewed and accepted the study.) 

Two affected landowners and the Deep River Citi- 
zens Coalition sought a review of the EMC decision in 
Wake County Superior Court. On May 12, 1994, Supe- 
rior Court Judge Dexter Brooks entered an order revers- 
ing and vacating the EMC decision. Judge Brooks’s order 
essentially found that the project’s environmental impact 
statement was inadequate and that the EMC had acted 
arbitrarily and capriciously in approving “a water supply 
project that cannot guarantee that the water it supplies 
is drinkable and protective of the public health and 
safety.”** The EMC has appealed Judge Brooks’s deci- 
sion to the North Carolina Court of Appeals, which had 
not acted when this article went to press. 

Whatever its potential water quality limitations, Ran- 
dleman reservoir appealed to the Guilford interests as, at 
least, “compared to what?” Development of this reservoir 
would avoid guaranteed controversy over alternatives, 
such as IBTs from neighboring major river basins. The 
new IBT law complicated matters by defining “river ba- 
sins” to include not only such major systems as the Cape 
Fear and the Yadkin, but also some lesser tributaries, such 
as the Deep and Haw rivers, which help form the Cape 
Fear.” Thus Randleman reservoir would require an EMC 
certificate under the new IBT law unless exempted. 

The Randleman project might be exempt from IBT 
approval on either of two grounds: that it was previously 
approved by EMC under old G.S. 162A-7 and G.S. 153A- 
285, or that it completed a North Carolina environmen- 
tal impact statement before January 1, 1994.*° Judge 
Brooks’s order jeopardized the potential Randleman ex- 
emption on both grounds. The environmental impact 
statement basis is probably ultimately of lesser concern 
to Piedmont-Triad because, in the normal course of 
events, an inadequate initial statement is later cured. 

The reversal of the G.S. 162A-7 approval is probably 





of greater concern to Piedmont-Triad. If this decision is 
not later reversed on appeal, Randleman might become 
the test case on which the EMC cuts its teeth under the 
new IBT law. Obtaining an IBT approval would likely be 
a much more formidable challenge than working the 
kinks out of a previous faulty G.S. 162A-7 approval. 


The Gaston Pipeline “Consistency” Order 
and FERC Decision 


A high-profile interstate IBT dispute, the Lake Gaston 
pipeline case, has been in the public eye for more than 
a decade. Around 1980 the city of Virginia Beach, Vir- 
ginia, proposed to increase its available water supply by 
building a pipeline to tap the Virginia side of Lake 
Gaston, a power lake on the Roanoke River. The project 
involved an eighty-five-mile pipeline from Lake Gaston 
to Virginia Beach, twenty-six river crossings (traversing 
several large drainage basins), and an ultimate pumping 
rate of sixty million gallons per day. Below Gaston dam 
the Roanoke River flows exclusively through North 
Carolina and eventually empties into Albemarle Sound. 
Downstream riparian owners were watching the pro- 
posed project with great concern. Despite strong public 
and political resistance in North Carolina, Virginia Beach 
moved ahead through preliminary project phases and, 
after years of litigation, obtained Corps of Engineers 
permits covering the project. (Along the way, North 
Carolina’s challenge to the adequacy of the corps’s en- 
vironmental impact statement review was rejected by the 
federal courts.*') 

North Carolina launched a second challenge to the 
pipeline by demanding that Virginia Beach obtain per- 
mission from VECO, the owner of Lake Gaston, and 
from the Federal Energy Regulatory Commission 
(FERC), which licensed VEPCO’s Gaston power project. 
VEPCO has given its permission, and the proceeding 
before FERC is still under way. In conjunction with the 
FERC proceeding, North Carolina exercised its right to 
request the United States secretary of commerce to cer- 
tify that the pipeline project is (or is not) consistent with 
North Carolina’s approved coastal management plan. 
These consistency decisions are authorized by the fed- 
eral Coastal Zone Management Act and give coastal 
states a way to apply their coastal management regula- 
tions to actions taken by federal agencies. 

North Carolina argued to the secretary of commerce 
that the project would be inconsistent with the state’s 
guidelines for estuarine waters and public trust areas be- 
cause it would significantly increase low flow periods in 
the lower Roanoke River and adversely affect the 


Roanoke striped bass fishery—an argument that the state 
had first developed in the corps’s permit proceedings. On 
May 18, 1994, the secretary of commerce rejected North 
Carolina’s appeal and found that the pipeline project is 
consistent with the objectives of the Coastal Zone Man- 
agement Act and that its contributions to the national 
interest outweighed its adverse effects on the coastal 
zone.’ 

North Carolina, having lost the Corps of Engineers 
permit and coastal zone consistency cases, was down to 
one last pending challenge to the pipeline: the basic 
FERC proceeding itself.** On June 23, 1994, North Caro- 
lina won at least partial victory when FERC required 
Virginia Beach to submit a formal environmental impact 
statement concerning the Gaston pipeline proposal.* If 
the FERC proceeding is not resolved to North Carolina’s 
satisfaction, the state has two additional options that it 
has previously rejected: an original suit in the U.S. Su- 
preme Court against the state of Virginia, or active pur- 
suit of an interstate water compact with Virginia. One 
further possibility has been opened up by a May 1994 
U.S. Supreme Court decision involving the state of 
Washington:* a water quality certification for a hydro- 
electric project under Section 401 of the federal Clean 
Water Act. This decision sustained Washington’s Section 
401 certification, requiring the project sponsor to accept 
the state’s minimum flow recommendations for protec- 


tion of salmon and steelhead runs. This may support 


North Carolina’s position emphasizing the need for pro- 
tection of the Roanoke River striped bass fishery. 

One other pipeline-related suit is still pending: a tac- 
tical challenge by Virginia Beach to North Carolina’s 
opposition to the pipeline, in the case of Virginia Beach 
v. Champion International and Weyerhaeuser Company.* 


The suit seeks a declaratory judgment that the two de- 
fendant companies (which own or propose plants near 
the mouth of the Roanoke River that will withdraw large 
amounts of water from the river) have no riparian rights 
that would be damaged by the Gaston diversion, because 
the diversion is only a “minute fraction” of the river’s 
flow. This case has been stayed pending resolution of the 
related pipeline proceedings, but the stay may be lifted 
once the FERC proceeding is completed. Should Vir- 
ginia Beach prevail in this riparian-rights—based litigation, 
this would be a serious defeat for the North Carolina 
interests and could pave the way for further Roanoke 
River diversions by Virginia interests. 

\s this article goes to press, Virginia Beach officials 
have just won permission from the Virginia Corporation 
Commission to condemn the intake site from VEPCO 
at Lake Gaston in an effort to bypass FERC approval.’ 
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Conclusion 


In 1993 North Carolina legislation moved to a com- 
prehensive IBT law from an episodic set of statutes that 
originated in the political give-and-take of spasmodic 
water law wars. The sponsors of the 1993 act built upon 
the growing political strength of river basin associations 
and environmentalists who objected to reductions in 
existing stream flows. Upstream-water and waste-water 
managers apparently concluded that their downstream 
counterparts had the votes to pass a bill, and used their 
political resources to grandfather pending projects, ob- 
tain procedural changes, and gain the flexibility to utilize 
the full capacity of existing projects. 

Implementation of the new statute has just begun, 
with the first set of clarifying rules adopted by the Divi- 
sion of Water Resources. When some project applica- 
tions have been processed, the working contours of the 
new program should become more clear. At that time 
the interested parties can better assess the impact of the 
IBT legislation and start planning future directions of 
North Carolina water management legislation. In that 
assessment and planning process, IBT regulation is only 
one part of a set of related programs that includes the 
state water plan, low flow regulation, and registration of 
new water withdrawals. 

The EMC and the secretary of the DEHNR have a 
window of opportunity to reflect on the policies that they 
want to follow in administering the IBT law. What param- 
eters or models should be used in applying the crucial 
standards that govern EMC decisions on new IBTs? How 
is the new law likely to affect water and sewer infrastruc- 
ture needs for growing areas and in-stream flow character- 
istics of North Carolina’s rivers? Should EMC simply treat 
the IBT applications case by case as they arise, applying 
the benefits-detriments test, or play a more proactive role 
through rule-making on issues that it believes should be 
addressed? If the EMC chooses a more proactive role, 
should its policy, for example, be to discourage all substan- 


tial IBTs or to encourage balanced interchange arrange- 
ments or engineering designs that return diverted waters 
to the basin of origin at or near the point of withdrawal? 
These and related questions are worthy of the early atten- 
tion of the EMC and the secretary of the DEHNR. # 
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5. See Heath, “Interbasin Transfers and Other Diver- 
sions,” 36-37. 

6. 1961 N.C. Sess. Laws ch. 1001. 

7. See Heath, “Interbasin Transfers and Other Diver- 
sions,” 36. 

8. 1955 N.C. Sess. Laws ch. 857. See Heath, “Interbasin 
Transfers and Other Diversions,” 43, n.19, for background on 
the 1955 statute. 

9. 1973 N.C. Sess. Laws ch. 822. 

10. See Heath, “Interbasin Transfers and Other Diver- 
sions,” 39, 42. 

11. 1993 N.C. Sess. Laws ch. 348, §§ 4-6. 

12. The thirty-eight river basins are listed in G.S. 143- 
215.22G(1). 

13. G.S. 143-215.22I(a). 

14. G.S. 143-215.22G(3). 

15. Program Administrator John Morris (director of the N.C. 
Division of Water Resources) says he hopes that systems requir- 
ing IBT certificates will apply for approval of any substantial 
future IBT increases that are likely to occur within their plan- 
ning horizons, thereby simplifying administration. Telephone 
conversation, June 15, 1994. This approach may or may not be 
permissible without clarifying amendments to the statute. 

16. G.S. 143-215.22I(b). 

17. G.S. 143-215.22I(i). 

18. The information concerning Cary-Apex and Randle- 
man is based on conversations with John Morris, director of 
the N.C. Division of Water Resources. Telephone conversa- 
tions, June 1994. 

19. 1993 N.C. Sess. Laws ch. 348, § 7 

20. The information concerning Statesville is based on con- 
versations with Marshall Staton, consulting engineer to the 
city of Statesville. Telephone conversations, June 1994. 

21. G.S. 143-215.22G(3). 

22. G.S. 143-215.22I()). 

23. 1993 N.C. Sess. Laws ch. 348, § 5. 

24. See Heath, “Interbasin Transfers and Other Diver- 
sions,” 36-37. 

25. G.S. 143-215.22I(c). 

26. G.S. 143-215.22I(f). 

27. Examples of extended litigation under previous North 
Carolina water-rights legislation include the approval by the 
EMC of Randleman and Cane Creek reservoirs and the Cary- 
Apex allocation from Jordan reservoir. 

28. G.S. 143-215.22I(g). 

29. G.S. 143-215.22I(d). Notices must be published in area 
newspapers and the North Carolina Register, and must be 
mailed to affected boards of county commissioners, governing 
boards of public water supply systems, NPDES permit hold- 
ers, IBT certificate holders, and persons who have registered 
water transfers or withdrawals. 

30. G.S. 143-215.22H, as amended by 1993 N.C. Sess. Laws 
ch. 344. 

31. The rules are codified in N.C. Admin. Code tit. 15A, 2E 
.0400. 

















. N.C. Admin. Code tit. 5A, 2E .0401(d). 

3. The problem posed for utilities is exposure to lengthy 
and potentially costly regulatory proceedings and litigation. 
For example, in the 1980s Orange Water and Sewer Author- 
ity went through several years of litigation and two formal 
environmental impact statements to secure final regulatory 
approval for Cane Creek reservoir. Attorneys’ fees for such 
extended litigation can easily reach six figures. In this particu- 
lar case project costs skyrocketed because prevailing interest 
rates more than doubled during the litigation. 

. N.C. Admin. Code tit. 15A, 2E .0401(c). 

. GS. 143-215.22G(3). 

. Proposed N.C. Admin Code tit. 15A, 2E. 0401(a). 
37. The initial hearing was held at the Archdale Building 
in Raleigh on May 31, 1994, before EMC Hearing Officer 
Carla DuPui. 

38. The information in this section concerning Judge 
Brooks’s decision and Hearing Officer Farrabow’s recommen- 
dations was taken from Judge Brooks’s order of May 12, 1994. 
Deep River Citizens Coalition, Scott Lineberry, and Guy 
Small v. N.C. Dep’t of Env’t, Health, and Natural Resources 
and N.C. Env’t Management Comm’n, No. 92CV02584 
(Wake County Super. Ct., May 24, 1994). 

39. G.S. 143-215.22G(1). 
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40. See G.S. 143-215.22I(i) and 1993 N.C. Sess. Laws ch. 
348, § 7. 

41. See Heath, “Interbasin Transfers and Other Diver- 
sions,” 40, 41. 

42. The information in this section concerning the consis 
tency issue is taken from an executive summary of the deci 
sion by the U.S. secretary of commerce on May 18, 1994, 
finding in favor of consistency. Decision and Findings in the 
Consistency Approval of the Virginia Electric and Power Co 
from an Objection by the N.C. Department of Environment, 
Health, and Natural Resources (U.S. Secretary of Commerce, 
May 19, 1994). 

43. Virginia Electric Power Company Project #2009-003 
(Federal Energy Regulatory Comm’n). 

44. “Virginia Pipeline Hits Snag,” News and Observer (Ra- 
leigh), June 24, 1994, 3A. 

45. Jefferson County PUD v. Ecology Dep’t of Washington, 
1994 U.S. LEXIS 4271 (U.S. 1994). 

46. City of Virginia Beach v. Champion Int'l and 
Weyerhaeuser Co., Civ. Action No. 84-10-N (E.D. Va.). 

47. Final order, Nov. 7, 1994, Richmond, Va., Common 
wealth of Virginia State Corporation Commission, on Appli- 
cation of the City of Virginia Beach for a certificate pursuant 
to Va. Code §25-233, Case No. PUE 940048. 
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Old and new at 
Fuquay-Varina 
Middle School: 
the Media Center 
and Classroom 
Building (left), 
built in 1991, and 
the Auditorium 
Building (center), 
built in 1920 

— two of eight 
buildings on 

the burgeoning 


school campus. 


30 POPULAR GOVERNMENT 


Twelve Years and $3 Billion Later: 
School Construction in North Carolina 


Charles D. Liner 


r 1981 the estimate of total school construction needs 
in North Carolina was $1.8 billion. Over the next 
twelve years, the state and its school systems actually 
spent more than $3 billion on school construction and 
other capital needs.! Despite these expenditures, the 
1993 estimate of school construction needs stood at $5.6 
billion. 

After twelve years and $3 billion, how well have North 
Carolina’s counties and their school systems succeeded 
in meeting their previously stated needs for school con- 
struction? 

This article looks at changes in reported school con- 
struction needs and at North Carolina’s efforts to meet 
those needs. It focuses on the role of state money in help- 
ing counties meet their school construction obligations 


The author is an Institute of Government faculty member who 
specializes in public finance, including public school finance. 
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and on the state’s efforts to assist the poorest counties 
in meeting their needs. It also examines the choices that 
counties have made to spend, save, and borrow. 


The Explosion in 
School Construction Needs 


During the early 1980s, North Carolina faced a daunt- 
ing problem in replacing obsolete school buildings and 
improving school facilities. Counties, which are respon- 
sible for financing school construction, were then suffer- 
ing from a severe economic recession and had to pay 
historically high interest rates if they borrowed money to 
build schools. They had received no state money for 
school construction since funds from a 1973 state school 
construction bond were exhausted. 

In 1981 school units reported that they needed a total 
of $1.8 billion to meet their long-range needs for building 





school facilities. This seemed a staggering sum at a time 
when all units together were spending $100 million a year 
or less for school construction, and when enrollment was 
declining in almost every unit. 

Unlike some earlier surveys that had asked local school 
officials to estimate only their most critical needs, the 198] 
survey asked them to estimate their total needs for provid- 
ing “attractive, safe, and functional facilities” for their stu- 
dents.’ Apparently the schools were far from meeting that 
standard—more than half the total amount was needed to 
replace temporary and obsolete buildings. Citing these 
needs, the state school board in 1981 unsuccessfully peti- 
tioned the General Assembly to put to the voters a $600 
million state school bond issue. 

When the survey was repeated in August 1984, total 
reported needs had increased to $2.2 billion, and the es- 
timated cost of replacing temporary and obsolete facili- 
ties alone had increased from $950 million to almost $1.1] 
billion. Two years later a November 1986 survey found 
that reported needs had increased to $3.2 billion. By 1988 
estimated total needs for the next ten years had in 
creased to $3.7 billion, just about double the 1981 esti- 
mate’ (construction costs had increased 20 percent in the 
same period).’ (See Figure 1.) 

In 1992 State Superintendent of Public Instruction 
Bob Etheridge proposed a $600 million state bond issue 
for school construction, but the General Assembly did 
not act on it. The next year Etheridge released survey 
results that showed estimated needs for the coming ten 
years of $5.6 billion, more than triple the 1981 estimate 
and 50 percent higher than the 1988 estimate. Etheridge 
said that the estimates included the need to replace or 
upgrade some buildings that were more than seventy-five 
years old, and that 827 of the 6,000 existing school build- 
ings were constructed between 1900 and 1939. Accord- 


ing to him, many local districts have “used closets and 


other areas for classroom space, delayed improving pro- 


grams because of a lack of space and made other sacri- 
fices because the dollars are not available to build the 
schools, purchase the equipment and make the repairs 
that are so needed.” 


The Boom in 
School Construction Spending 


It would seem, judging from the consistent rise in re- 
ported construction needs, that North Carolina made 
little progress in meeting school construction needs dur- 
ing the twelve years previous to 1993. But that is not the 
case. Despite the dramatic escalation in needs reported 
in the surveys, statewide school capital outlay after each 





Figure | 
Reported Needs for School Construction, 1981 to 1993 


1988 1993 


survey actually met or exceeded the total dollar amount 


of needs enumerated in that survey. 
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During the ten fiscal years 1982-91 following the 198] 
survey, which enumerated $1.8 billion in long-range con 
struction needs, spending totaled $2.27 billion. When 
that figure is adjusted to account for inflation in con 
struction costs, the adjusted figure of $1.87 billion still 
exceeded needs reported in the 1981 survey. 

During the eight fiscal years 1986-93 following the 
1984 survey, in which reported needs totaled $2.2 billion, 
spending totaled $2.8 billion. Adjusted for inflation in 
construction costs, the total was $2.4 billion. 

During the six fiscal years 1988-93 following the 1986 
survey, which reported long-term needs of $3.2 billion, 
spending totaled $2.5 billion, or 75 percent of reported 
needs. If spending continues at only the rate of 1993, 
spending will have exceeded the needs reported in the 
1986 survey within eight years. 

During the five fiscal years 1989-93 following the 
1988 survey, which found that needs for the next ten 
years totaled $3.7 billion, spending totaled $2.2 billion, or 
59 percent of reported ten-year needs. After adjusting for 
inflation, the total still exceeded half the needs enumert 
ated in the 1988 survey. If statewide spending continues 
at only the 1993 level, spending will have exceeded ten 
year needs in less than nine years. 

\ltogether the counties spent $3.2 billion on school 
capital outlay from 1982 to 1993, which was 77 percent 
more than called for by the 1981 survey of long-range 
needs. 

\s these comparisons suggest, the escalation in re 
ported needs has been matched so far with a boom in 


statewide school construction spending. As Figure 
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Figure 2 


Spending for School Capital Needs in North Carolina, 1980-93 


years.) The original one- 
cent local retail sales tax en- 
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acted in 1971 was not 
restricted in any way to 
school use. 

In 1986 the General As- 
sembly authorized another 
local retail sales tax with the 
same half-cent rate!" Coun- 
ties were again required to 
earmark a portion of their 
receipts for school construc- 
tion or to pay school bond 
indebtedness on selected 





Note: Capital needs include spending not only for school construction but also for furnishings, equipment, and other 
capital needs, which are all counted as “capital outlay.” Not all purchases of furnishings and equipment are associ- 
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ated with construction and renovation. 
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shows, annual spending doubled between 1982 and 1987, 
and by 1991 it amounted to more than five times the 
1982 level of spending. After adjusting for inflation in 
construction costs, 1991 capital outlay was still three 
times the level of that in 1982.5 

These comparisons show that the escalation in needs 
was not due to a failure to meet previously reported needs 
but rather occurred despite success in meeting previously 
reported needs. (See Figure 3.) For example, between 
1988 and 1993, reported needs increased by half, from 
$3.74 billion to $5.58 billion. However, during the five 
years from 1989 to 1993, counties spent $2.226 billion 
meeting the needs the schools reported in 1988. This sum 
plus the needs reported in 1993 of $5.578 billion equals 
$7.804 billion. Therefore, needs adjusted for that spend- 
ing actually doubled between 1988 and 1993, increasing 
by more than $4 billion. 


State Aid for School Construction 


The General Assembly did not approve the 1981 re- 
quest for a $600 million state school bond referendum, but 
during the next six years it approved several measures that 
made funds available far in excess of $600 million. 

In 1983 the General Assembly approved a new half- 
cent local retail sales tax for counties and cities and ear- 
marked 40 percent of county proceeds for the first five 
years, and 30 percent for the second five years, for school 
construction or school bond indebtedness.’ (In 1993 
the General Assembly required counties to earmark 30 
percent for school construction for an additional five 
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1990 1991 1992 1993 bond issues. That portion 


began at 60 percent in the 
first two years and declined 
to nothing in the twelfth 
year. This provision was 
changed in 1987 to require 
that 60 percent of proceeds be used for school construc- 
tion for the first eleven years. (In 1993 this period was ex- 
tended for an additional five years.) Unspent funds 
earmarked for construction or school bond indebtedness 
had to be placed in a county capital reserve fund for 
schools until spent. 

In 1987 the School Facilities Finance Act provided 
additional funds for school construction aid.'! The act, 
financed mainly by an increase in the corporate income 
tax, provided additional funds for school construction in 
four ways: 


1. It required counties to continue to earmark for 
school construction or school bond indebtedness 
60 percent of the proceeds from the local sales tax 
authorized in 1986, rather than allowing them to 
earmark a declining percentage of those proceeds, 
as the original law had allowed. 

It established the Public School Building Capital 
Fund, which was to distribute state school con- 
struction funds to all counties according to their 
school enrollment.'* These funds must be matched 
by $1.00 of local funds for each $3.00 of state 
funds, although earmarked local sales tax revenues 
can be used as local matching funds. 

It established the Critical School Facility Needs 
Fund, which was to award funds for specific school 
construction projects to school systems in counties 
that had critical needs and inadequate fiscal re- 
sources.'* A large sum was placed in the fund for 
immediate distribution, and twenty-nine school 





systems received grants in fiscal year 1988 totaling 
almost $120 million. Additional awards totaling 
$45.9 million were made to school systems in 
eleven counties between 1990 and 1993. 

The state assumed responsibility for vocational 
education and secretarial expenses under the Ba- 
sic Education Program, thereby freeing local funds 
for other school uses, including construction. 


At the time, it was estimated that the 1987 act would 
provide a total of $830 million in additional state aid for 
school construction during the following ten years, and 
the state assumption of vocational education and secre- 
tarial expenses would provide an additional $740 million 
potentially available for school construction. These addi- 
tional revenues, when added to the earmarked portion 
of local sales taxes, were estimated to produce a total of 
$3.2 billion in revenues potentially available for school 
construction during the following decade—just enough 
to cover the total needs of $3.2 billion reported in 
November 1986.'* 


Poorer Counties Favored 


These measures were especially noteworthy because 
the General Assembly chose to distribute some funds in 
ways that reflected its concern for the needs of counties 
with the least ability to pay for school construction. 

Whereas previously funds from statewide school con- 
struction bonds had been distributed on the basis of en- 
rollment, thus giving wealthy counties the same amount 
per student as the poor counties, the General Assembly 
chose to set apart some money to meet critical needs in 
the poorer counties. 

The General Assembly also deliberately changed the 
distribution of sales tax revenues in a way that favored 
poorer counties. The proceeds from the original one-cent 
local retail sales tax, enacted in 1971, were distributed back 
to the counties where the sales taxes were collected. The 
wealthy, urban counties, particularly those that served as 
regional shopping and employment centers, received 
much more revenue per capita than did rural counties. 
When the General Assembly authorized the 1983 and 
1986 local sales taxes, it provided that the proceeds of 
these taxes be distributed to counties according to their 
population, rather than the amount of taxes collected. 

Distributing revenues from the 1983 and 1986 local 
sales taxes according to population greatly increased the 
revenues received by the poorest counties. For example, 
several of the lowest-income counties get two to three 
times more revenue from the two half-cent sales taxes 





Figure 3 
Schools’ Reported Long-Range Needs Compared with 
Capital Spending in Succeeding Fiscal Years 
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Note: All reported needs were for long-range capital needs 


and 1993 surveys were specified as 10-year capital needs 


combined than from the one-cent sales tax, while Wake 
County, which has the highest per capita income, re- 
ceives only 61 percent as much. 

In effect, the local sales taxes enacted in 1983 and 
1986 were not local taxes but rather were a form of state 
revenue sharing. The state was using a traditional state 
revenue source—the retail sales tax—to provide funds to 
local units expressly to meet the specified statewide ob- 
jective of meeting school construction needs, and it 
chose to distribute them by formula according to popu- 
lation, not the point of collection. In addition, earmarked 
sales tax revenues were chosen in lieu of a state school 
bond issue, which had been the traditional means of pro- 
viding state aid. Accordingly, in this article the earmarked 
portion of local sales taxes is regarded as state aid to coun- 
ties for school construction. 

\s a result of these provisions, poorer counties have 
received much more state aid per student for construc- 
tion than have larger, high-income counties. From 1985 
to 1993, average state aid per student in the 15 counties 
with the lowest per capita income was twice that in the 
15 highest-income counties, and in the 21 counties with 
enrollments of less than 3,000 was twice that of aid re- 


ceived in the 6 counties with enrollments above 20,000. 


State Aid and Local Spending for 
School Construction 


Since 1984 state aid has covered a substantial pro 
portion of reported needs, despite the sharp escalation 
in those needs. From 1984 to 1993, the new state aid 
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Table 1 
State Aid for School Construction, 1984 to 1993, by Source 
(Amounts in Millions of Dollars) 


years 1984 to 1993, so the 


analysis is limited mainly to 





how well counties have met 
needs reported in 1984, 
1986, and 1988.!° 


The shorthand term state 
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receipts from the Critical 
School Needs Fund (“critical 
needs funds”).'° It does not 


-& S VI 
=a 


include the nonearmarked 
portion of sales tax rev- 
enues, funds freed by take- 
Totals $432.1 $586.3 $304.9 $165.7 $1,489.2 $3,015.4 49.4% 


(Figures may not add up because of rounding.) and 


over of vocational education 
secretarial costs, or 


, : — . ' ; : xther instances where : 
Source: North Carolina Department of State Treasurer, Report on County Spending for Public School Capital Out other instances where the 


lay (Raleigh, N.C.: Department of State Treasurer, Feb. 15, 1994, and previous years.) state assumed responsibility 
for expenses in accordance 
with the Basic Education 
Program. 

measures—the earmarked portion of sales tax revenue 
and funds from the 1987 School Facilities Finance Act— 
provided local units a total of $1.489 billion in additional 
funds for school construction (see Table 1), an amount 
equal to 82 percent of total needs reported in 1981. After 
reported needs doubled to $3.2 billion in 1986, the addi- 
tional state aid received during the succeeding six fiscal 
years amounted to 41 percent of those reported needs. 
During the five years from 1989 to 1993, the additional 
state aid amounted to $989 million, or 26 percent of the 
ten-year needs enumerated in the 1988 survey. 

While the additional state aid provided during this 
period was substantial, its greatest significance in many 
counties was the role it played in sparking additional 
local funding for school construction. During the period 
1984 to 1993, additional state aid equaled $1.5 billion, 


To fully analyze how well the counties have responded 
to escalating needs, we will address five questions: 


How does state aid compare with reported needs? 
. To what extent has actual spending for construc- 

tion met reported needs? 

How much have counties spent in relation to state 

aid they received? 

Did counties leverage state aid by borrowing to 

finance school construction, or did they pay off 

school indebtedness? 

How well have poorer counties met reported 

needs? 


1. How Does State Aid Compare with Reported Needs? 


During the eight-year period 1986 to 1993, state aid 
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but total spending on school capital needs equaled $3 bil- 
lion—double the amount of state aid. (See Table 1.) 
Given this marked increase in state and local fund- 
ing, how successful have the state’s 100 counties been 
in meeting the needs reported by their school units? Let 
us examine how the 100 counties responded to escalat- 
ing needs for school construction by using state aid and 
local funds to build and equip schools. For this purpose 
we have reliable spending data for counties for the fiscal 
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for the 100 counties averaged 81 percent of needs re- 
ported in 1984, though most counties received aid equal 
to 80 percent or less of reported needs. Comparing state 
aid with reported needs, 78 counties received funds 
amounting to at least 50 percent of needs, 39 counties 
received funds amounting to at least 80 percent of needs, 
and 20 counties received an amount exceeding reported 
needs. (See Figure 4.) 


\id was low relative to needs in some counties be- 








Figure 4 
State Aid, 1986-93, as a Percentage of Schools’ 
1984 Reported Needs, by County 


Figure 5 
Spending for Capital Needs, 1986-93, as a Percentage of 
Schools’ 1984 Reported Needs, by County 
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cause their reported needs were high, as indicated by 
reported needs per student. In the 22 counties where 
state aid was less than half of reported needs, average 
reported needs per student were almost 50 percent 
higher than the statewide average, and in 5 counties 
where state aid was less than 30 percent of reported 
needs the average amount of needs per student was 
double the statewide average. 

Between 1984 and 1988, when statewide reported 
needs increased 46 percent, needs increased 50 percent 
or more in 54 counties, more than doubled in 32 of those 
counties, and more than tripled in 11 of those counties. 
\s a result, although state aid to counties during the five- 
year period 1989 to 1993 was almost double the amount 
of state aid received during the previous five-year period, 
on average state aid equaled only 32 percent of ten-year 
needs reported in 1988. 

We can extrapolate state aid to the entire ten-year pe- 
riod 1989 to 1998 by assuming that from 1994 to 1998 
each county will have received only the same amount of 
state aid, excluding critical needs funds, that it received 
in 1993. Using this very conservative method, which as- 
sumes no growth in sales tax revenue or school facilities 
funds, during the ten years from 1989 to 1998 state aid 
on average will have equaled 54 percent of the ten-year 
needs reported in 1988, and 46 counties will have re- 
ceived state aid amounting to half or more of the ten- 
year needs reported in 1988. As before, the variation is 
due mainly to the large variation in 1988 reported needs, 
which ranged from $788 to $15,098 per student. 

Thus earmarked state aid represented a substantial 
portion of 1988 reported needs, despite the escalation in 
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needs between 1984 and 1988 and the wide variation in 


reported needs. 


2. How Well Have Counties Met Reported Needs? 

During the eight-year period from 1986 to 1993, capi- 
tal spending in 64 counties exceeded 80 percent of the 
needs they had reported in 1984. In those 64 counties 
spending exceeded needs in 50 counties; spending ex- 
ceeded needs by 150 percent in 27 counties; and was at 
least twice as much as needs in 14 of those counties. On 
the other hand, 17 counties spent an amount equal to 
less than half of reported 1984 needs. (See Figure 5.) 

Some counties failed to meet their needs because 
during the period they did not spend all the state aid 
they received. Consider, for example, those counties 
whose spending from 1986 to 1993 failed to equal at 
least 80 percent of 1984 reported needs. Of those 36 
counties, 29 spent an amount less than the state aid they 
received. If those 29 counties had spent an amount 
equal to the state aid they received, 25 would have met 
at least 50 percent of their needs, 9 would have met at 
least 80 percent of their needs, and 3 would have ex- 
ceeded their needs. 

During the five-year period from 1989 to 1993, in 5] 
counties spending equaled 50 percent or more of the 
ten-year needs reported in 1988. In 25 counties spend- 
ing exceeded 75 percent of 1988 reported needs, and in 
11 counties spending equaled or exceeded ten-year 
needs reported in 1988. On the other hand, 22 counties 
met less than 25 percent of their needs, and 6 counties 
met less than 15 percent of their needs. (See Figure 6, 
page 36.) 
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Figure 6 
Spending for Capital Needs, 1989-93, as a Percentage of 
Schools’ 10-Year Needs Reported in 1988, by County 


Figure 7 
Spending for Capital Needs, 1984-93, as a Percentage of 
Schools’ Earmarked State Aid, 1984-93, by County 
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3. How Much State Aid Did Counties Spend? 

Between 1984 and 1993, the 100 counties together 
spent a total of $3.0 billion on school capital needs, twice 
the amount of earmarked state aid they received. How- 
ever, only 68 counties spent as much on school capital 
needs as they received in state aid. 

Of the 68 counties that spent at least as much as the 
amount of state aid they received, 49 spent an amount 
equal to more than 150 percent of the aid, 30 counties 
spent an amount at least double their state aid, and 8 
counties spent an amount at least triple their state aid. 
(See Figure 7.) 

Of the 32 counties that failed to spend as much as they 
received in state aid, 12 spent less than 75 percent and 5 
spent less than 50 percent. These 32 counties tended to be 
low-income counties with smaller enrollments—they in- 
clude 24 of the 50 counties with below-median per capita 
incomes, and 21 had enrollment below the median size. 
Of the 12 counties that spent an amount less than 75 per- 
cent of state aid, 1] had below-median incomes and 8 had 
below-median enrollment. 

There are several reasons that a county might spend 
less than it receives in state aid. First, by its nature, con- 
struction involves lags in spending because planning, 
contracting for, and constructing buildings takes time. 
Second, a county may put its earmarked sales tax receipts 
into a capital reserve fund and spend them only after 
enough money has accumulated for a needed project. 
Third, it may let funds accumulate in the Public School 
Building Capital Fund. Fourth, a county also may take 
advantage of state aid to pay off existing indebtedness, 


POPULAR GOVERNMENT __ Fall 1994 


300 or more 
200-299 


175-199 


\id 


150-174 


g as Percentage 


100-149 


of State 


75-99 


Spendin 








50-74 


Less than 50 


Number of Counties 


subject to certain restrictions, rather than spend the aid 
or its own funds on new construction." 

Counties that spend more than they receive in state 
aid do so by spending more than the earmarked portion 
of sales tax revenues, or by providing additional funds 
from local sources. The most effective way for a county 
to take advantage of state aid is to leverage it by issuing 
school construction bonds and using earmarked sales tax 
receipts to pay debt service payments. 


4. Did Counties Leverage State Aid by Borrowing for 
School Construction, or Did They Pay Off School 
Indebtedness? 


Figures 8 and 9 show the dramatic rise since 1954 in 
the use of debt financing for school construction (the 
numbers include a few installment and lease-purchase 
agreements but exclude borrowing to refinance previous 
debt at lower interest rates).!’ There was no borrowing 
during fiscal years 1981 and 1982, and during 1983 and 
1984 all borrowing totaled only $2.3 million. Between 
1985 and 1993, all except 29 counties borrowed for 
school construction, and total borrowing increased to 
more than $700 million in 1993. (That amount for 1993 
includes a total of $250 million borrowed by Durham 
and Wake counties; borrowing by the 24 other counties 
that borrowed that year totaled $454.7 million.) Alto- 
gether the counties borrowed $1.5 billion for school con- 
struction between 1983 and 1993. Most of that occurred 
from 1989 to 1993, when borrowing totaled $1.39 billion, 
equal to more than one-third of the total statewide ten- 
year needs reported in 1988. 


Of course, these trends in county borrowing reflect 
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during the early 1980s al- Figure 9 


most all counties were ex- 


Dollar Value of School Construction Debt Issues, 1981 to 1993 (Excluding Refunding Issues) 
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Borrowing exceeded the 

amount of state aid in 37 counties, was at least double the 
amount of state aid in 27 of those 37, and at least triple the 
amount of state aid in 10 of those 37. In 24 counties the 
amount borrowed exceeded the amount of needs re- 
ported in 1984, and in 7 other counties borrowing ex- 
ceeded 80 percent of 1984 reported needs. 

Similarly, from 1989 to 1993 borrowing equaled at least 
half of state aid in 52 counties. Of those 52 counties, bor- 
rowing exceeded state aid in 37 counties, was double the 
state aid in 27 counties, and exceeded three times the 
amount of state aid in 10 counties. During that five-year 
period, borrowing alone exceeded 50 percent of ten-year 
needs reported in 1988 in 31 counties, and in 6 of those 
counties borrowing exceeded 1988 reported needs. 

While counties can leverage state aid through debt 
financing, they can also take advantage of state aid to re- 
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duce indebtedness and their debt service payments. For 
the state as a whole, debt service payments almost tripled 
between 1983 and 1993, despite the trend during this pe- 
riod toward lower interest rates. (See Figure 10, page 38.) 
Eleven counties had no school indebtedness during that 
period. Of the remaining 89 counties, debt service pay- 
ments at least doubled in 51 counties between 1984 and 
1993. Of those 51 counties, payments at least tripled in 38 
counties and increased at least fivefold in 27 counties. 
Twelve counties that had no debt service payments in 
1984 had substantial payments in 1993. (See Figure 11, 
page 38.) 

On the other hand, 31 counties had lower debt service 
payments in 1993 than in 1984. Fifteen of those counties 
reduced payments by 50 percent or more, and 8 counties 
that had debt service payments in 1984 had none in 1993. 
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Figure 10 


Total School Debt Service Payments in the 100 Counties 
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5. How Well Have Poorer Counties Met Construction 
Needs? 

As noted earlier, the distribution of state aid was in- 
tended to favor poorer counties. As Figure 12 shows, state 
aid per student from 1984 to 1993 was much greater for 
counties with the lowest per capita incomes. The 6 lowest- 
income counties received more than twice as much state 
aid per student as did the 6 highest-income counties. State 
aid from 1986 to 1993 averaged 98 percent of needs re- 
ported in 1984 by the 10 lowest-income counties but av- 
eraged 70 percent in the 10 counties with highest 
incomes. In that period state aid averaged 86 percent of 
1984 reported needs in the 50 counties with lowest in- 
comes, and 77 percent in the 50 counties with highest 
incomes. 


1990 


199] centage of 1984 needs was 
82 percent, though that av- 
erage disguises a range from 
27 percent to 152 percent. In comparison, spending aver- 
aged 203 percent of needs in the 6 highest-income coun- 
ties. For all counties together, spending averaged 123 
percent of needs. 

Many low-income counties did fairly well in meeting 
needs. Between 1986 and 1993, for example, 4 of the 10 
lowest-income counties spent an amount exceeding their 
1984 reported needs. Of the 50 counties with lowest in 
comes, spending equaled at least 80 percent of needs in 26 
counties. (In comparison, 38 of the 50 highest-income 
counties spent that much relative to their needs.) In those 
26 counties, spending exceeded reported needs in 18 
counties, exceeded 150 percent of needs in 11 counties, 
and was more than double 1984 reported needs in 5 coun- 
ties. Of the 24 counties that failed to meet 80 percent of 





Figure 1] 

Change in Debt Service Payments between 1984 and 
1993, in 89 Counties with Some Outstanding School 
Debt during That Period 
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Figure 12 
Average State Aid for Capital Needs Per Student, 
1984-93, by 1991 Per Capita Income 
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needs, 14 met less than 50 percent of needs, and 5 coun- 
ties met less than 30 percent of needs. (See Figure 14.) 

What accounts for the fact that 24 of the low-income 
counties met less than 80 percent of 1984 reported 
needs? 

lhat their reported needs were relatively high may 
have been a contributing factor. In the 10 poorest coun- 
ties, for example, 1984 reported needs per student aver- 
aged $3,013, while in the 10 highest-income counties the 
average was $2,446. These differences, however, do not 
explain why they failed to meet their needs, because the 
10 poorest counties also received twice as much aid per 
student as did the 10 highest-income counties. And for 
other low-income counties, the differences were not as 
great—the 50 lowest-income counties had average 1984 
needs of $2,573 per student, compared with $2,203 per 
student for the others. 

Spending less than the state provided. Yet another 
reason may explain why some of the 50 lowest-income 
counties had low spending relative to reported needs: 
many of them spent less than they received in state aid. 
I'wenty-six of those 50 counties spent less than they re- 
ceived in state aid—16 spent an amount equal to less 
than 75 percent of state aid, and 6 spent an amount 
equal to less than 50 percent. In comparison, only 10 of 
the 50 highest-income counties spent less than they re- 
ceived in state aid, and only 4 of those counties spent less 
than 75 percent of state aid. 

Of the 24 low-income counties that met less than 80 
percent of 1984 reported needs, 10 of them spent less 
than 65 percent of state aid and 6 spent less than half of 
state aid. Only 3 of them spent an amount at least equal 
to state aid. If all those 24 counties had spent at least the 
amount of aid they received, 2 of them would have met 
100 percent of reported needs, and 5 other counties 
would have exceeded 80 percent of reported needs. 

In contrast, of the 26 low-income counties that met 
80 percent or more of 1984 reported needs, only 5 coun- 
ties spent less than they received in state aid, and 3 of 
those counties spent more than 90 percent of state aid. 
In fact, 15 of these 26 counties spent an amount equal 
to at least 150 percent of state aid, and 5 of them spent 
more than twice the amount of state aid. 

Debt financing in the poorest counties. Did the 
poorest counties make good use of debt to finance school 
construction needs, or did they pay off existing debt? 
Remarkably, 9 of the 10 lowest-income counties bor- 
rowed money for construction during the period 1986 
through 1993. Of those 9 counties, the amount borrowed 
at least equaled 1984 reported needs in 3 counties and 
equaled more than 90 percent of needs in 1 other 


Figure 13 
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Figure 14 
Spending for Capital Needs, 1986-93, as a Percentage of 
Schools’ 1984 Reported Needs in 50 Counties with 
Lowest Per Capita Income 
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county. Most of that borrowing was in the five-year pe 
riod 1989-93, when 4 of the same 9 counties borrowed 
amounts equal to at least 50 percent of ten-year needs. 
Only 2 of the 10 poorest counties paid off debt—one 
reduced debt service substantially, and the other elimi- 
nated its modest payments. 

However, many low-income counties made less use of 
debt or paid down their debt, as indicated by debt service 
payments. While 9 of the 10 lowest-income counties 
borrowed money, only 2 of the next 10 lowest-income 
counties did so. Three of those 10 counties used no debt 
at all, 2 paid off all debt, and 4 counties reduced debt 


service payments by one-third to two-thirds. 


POPULAR GOVERNMENT 


Fall 1994 


2 


3 


) 





40 





Figure 15 

How Counties’ Reported School Needs Changed 
from 1988 to i993, Taking into Account Spending for 
Capital Needs from 1989 to 1993 
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The 50 lowest-income counties included 9 of the 1] 
counties that had no school indebtedness during the 
period 1984 to 1993 and 5 of the 8 counties that paid off 
their debt between 1984 and 1993. Fourteen other low- 
income counties had lower debt service payments in 
1993 than in 1984 (compared with 10 of the 50 highest- 
income counties). Only 22 of the 50 low-income coun- 
ties increased their debt service payments (35 of the 50 
highest-income counties did so). 

Spending compared to 1988 reported needs. De- 
spite the increases in reported needs between 1984 and 
1988, the 50 low-income counties did fairly well in meet- 
ing 1988 reported needs. In 20 of those counties, spend- 
ing during the five-year period 1989 to 1993 exceeded 50 
percent or more of ten-year needs reported in 1988. 
Spending exceeded 70 percent or more of needs in 9 
counties and exceeded needs in 2 of them. Thirty-four 
of the 50 counties spent more than they received in state 
aid, and 18 of them spent twice as much as they received 
in state aid. 


Construction Spending and 
Escalating Needs, 1988 to 1993 


If most counties have done well in using state aid and 


local resources to meet previously reported needs, why 
have reported needs continued to rise so dramatically? 

Let us examine how reported needs changed between 
1988 and 1993 in the 100 counties, taking into account 
the spending that occurred during that period. Can those 
changes be explained by factors that normally could be 
expected to affect school construction needs, such as 
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increased construction costs, enrollment changes, or in- 
creased numbers of classroom teachers provided through 
the Basic Education Program? 

How much have needs actually increased? Compar- 
ing change in reported needs of individual counties 
between 1988 and 1993 without taking into account 
spending on school construction during that period gives 
a false indication of actual change in reported needs. 

Take, for example, a hypothetical county that re- 
ported ten-year needs of $10 million in 1988 and $12 
million in 1993, which appears to be a modest increase 
of 20 percent. Let us suppose that between 1989 and 
1993 the county spent $6 million to meet construction 
needs reported in 1988. 

Thus, of this county’s 1988 reported needs, $4 million 
was unmet as of 1993. If needs had not changed since 
1988, the county would have reported 1993 needs of $4 
million (ignoring, for simplicity, increases in construction 
costs). Therefore, the $12 million of needs actually re- 
ported in 1993 represents an increase in reported needs 
of $8 million, equal to an 80 percent increase in needs 
between 1988 and 1993. Equivalently, 1993 reported 
needs plus the amount of 1988 reported needs already 
met by spending equals $18 million, an 80 percent in- 
crease over 1988 reported needs of $10 million. 

When we calculate true increases in reported needs in 
this fashion, the results are much different from when we 
simply compare changes in reported needs. First, as noted 
earlier, statewide needs did not increase by $1.8 billion, or 
by 50 percent, between 1988 and 1993. Rather, needs in- 
creased by $4 billion, or by more than 100 percent. 

Second, the escalation in needs was not limited to 
only a few counties but rather involved about two-thirds 
of the counties. Whereas 36 counties reported lower 
needs in 1993 than in 1988, when construction spending 
is taken into account, reported needs actually fell in only 
10 counties.*! In 16 other counties the increases were 
modest—below 25 percent. Of the remaining 74 coun- 
ties, all except 9 had increases above 50 percent. Thirty 
counties had increases of 100 percent or more, and of 
those counties 21 had increases of 150 percent or more, 
11 had increases of 200 percent or more, and 4 had in- 
creases of 300 percent or more. (See Figure 15.) Changes 
in reported needs per student averaged $2,891 but 
ranged from a decline of $4,500 per student to an in- 
crease of more than $25,000 per student. 

\s Table 2 shows, the escalation in reported needs 
was not limited to those with growing enrollments, or to 
large or high-income counties. 

How to explain escalating needs? Three factors that 
might be expected to explain some of the growth in 





reported needs are increased construction costs, enroll- 
ment growth, and increased needs for classrooms be- 
cause of the increased numbers of teachers provided by 
the Basic Education Program. 

Construction costs increased about 14 percent be- 
tween 1988 and 1993, and therefore do not explain the 
large increases that occurred in most counties.” 

Enrollment trends cannot explain the general escala- 
tion in reported needs during the 1980s, because enroll- 
ment was declining then. In 198] statewide enrollment 
had fallen 5 percent below the peak enrollment of 1976- 
77, and it fell another 5 percent by 1990. 

In 1981 only 12 of the 144 school units expected in- 
creased enrollment during the next five years, and only 
1 unit expected an increase of more than 5 percent.”* At 
the time of the 1984 survey, only 19 of the 142 school 
units expected enrollment growth during the next ten 
years, and only 10 of those expected growth of more than 
5 percent.”* In 82 school units enrollment was expected 
to decline by more than 10 percent. In 1988, 42 of the 
140 school units expected ten-year enrollment growth of 
5 percent or more, and 63 units expected declines of 5 
percent or more. 

Statewide enrollment began to increase in 1991, and 
in 2003 is expected to be 15.6 percent higher than 1993 
enrollment. At the time of the 1993 survey, 105 of 129 
school units expected some enrollment increase during 
the next ten years.”? However, only 60 units expected in- 
creases of 10 percent or more, and only 21 units expected 
increases of 20 percent or more. 

\s Table 2 shows, the escalation in needs is not lim- 
ited to those counties that are expected to have large 


enrollment increases. Average net increases in reported 
needs were largest in the counties that had the highest 
projected growth rates, but the average increases were 
large even in counties that expected declining enroll- 
ment. Increases in reported needs were not significantly 


correlated with projected enrollment growth during the 
period 1988 to 1993. 

The absolute increases in enrollment that were ex- 
pected in 1993 also do not seem to explain why needs 
escalated in so many counties. Of those 60 counties that 
in 1993 expected enrollment growth of 10 percent or 
more during the coming ten years, 10 counties expected 
fewer than 500 additional students, 13 counties expected 
from 500 to 1,000 additional students, and 16 counties 
expected from 1,000 to 2,000 students. In fact, of the net 
increase in enrollment expected in all counties from 1993 
to 2003, 10 counties account for 56 percent of the net 
increase, and 2 counties (Wake and Mecklenburg) ac- 
count for 33 percent of the net increase. 





Table 2 

Average Change in Schools’ Reported Needs, 1988 to 
1993, after Adjustment for Construction Spending, 1989 
to 1993 (By projected enrollment change, enrollment size, 
and 1991 per capita income) 
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Beginning in 1985 with the enactment of the Basic 
Education Program, the state began providing additional 
teachers in all units, thus lowering pupil-teacher ratios. 
Of course, this factor was offset partly by falling enroll 
ments in many units during the 1980s. While the pro 
gram undoubtedly created a substantial increase in needs 
for classroom and other space after 1985, increases in the 
number of teachers does not appear to explain the sharp 
escalation in needs in the various counties. The average 
increase in number of teachers from 1985 to 1993 was 17 
percent, while the average increase in needs from 1984 
to 1993 was 162 percent. Further, there was only a weak 
correlation between the increased number of teachers 


and increased needs. 
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In only 7 counties did the number of teachers increase 
by more tha.. 30 percent, and in only 32 counties did the 
number of teachers increase by more than 20 percent. 
In 28 counties the number of teachers either fell (due to 
declining enrollments) or increased by less than 10 per- 
cent. Yet of these 28 counties, needs at least doubled in 
12 counties and at least tripled in 6. 


Summary and Conclusion 


In 1981 local school officials in all 100 counties began 
to report their needs for funds to replace obsolete and 
temporary school buildings and to previde “attractive, 
safe, and functional facilities” for their students. Despite 
declining enrollments during the 1980s, these reported 
needs escalated sharply, from a total of $1.8 billion in 
1981 to $3.7 billion in 1988. In 1993 school officials still 
complained of obsolete and inadequate school facilities, 
and reported needs escalated further, to $5.6 billion. 

These figures disguise the fact that both the state gov- 
ernment and most counties responded forcefully to meet 
the needs reported by school officials. The General As- 
sembly authorized new local sales taxes in 1983 and 1986, 
earmarking a portion of counties’ receipts to be set aside 
for school construction and school debt, and in 1987 pro- 
vided additional funds through the School Facilities Fi- 
nance Act. Funds from these sources were distributed in 
a way that favored poorer counties. 

Counting only the earmarked portion of county sales 
tax receipts and receipts from the Public School Building 
Capital Fund and the Critical School Facility Needs 
Fund, both created by the 1987 act, state aid for school 
construction totaled almost $1.5 billion from 1984 to 1993. 

This state aid amounted to a substantial share of the 
schools’ reported long-term needs. For example, during 
the eight fiscal years following the 1984 survey, state aid 
to the 100 counties averaged 81 percent of needs reported 
that year. In 78 counties state aid exceeded 50 percent of 
the schools’ reported needs, in 39 counties it exceeded 80 
percent of reported needs, and in 20 counties it exceeded 
all reported needs. 

Counties and their school systems responded by cre- 
ating a dramatic boom in school construction, altogether 
spending twice as much as they received in state aid. 
School capital outlay increased from $75 million in 1984 
to more than $500 million in 1991, and remained above 
$400 million in 1993. During the periods following each 
survey of needs, spending at least equaled reported needs 
on a proportional basis, assuming reported needs in each 
survey were ten-year needs (the 1988 and 1993 reported 
needs were specified as ten-year needs). 


Many counties did very well in meeting reported 
construction needs. For example, in half the counties 
spending between 1986 and 1993 at least equaled needs 
reported in 1984, and exceeded 150 percent of needs in 
27 counties. On the other hand, 17 counties spent less 
than half of reported needs. Despite the sharp increase 
in reported needs between 1984 and 1988, during the 
five-year period 1989 to 1993 half the counties spent an 
amount at least equal to half their ten-year needs re- 
ported in 1988, and in 11 counties spending exceeded 
the estimate of needs. However, 22 counties met less 
than 25 percent of reported needs. 

This analysis of reported needs, state aid, and construc- 
tion spending raises a number of questions and issues. 

First, why have some counties met their reported 
needs so well, while others have met only a fraction of 
their reported needs? One reason some counties were 
able to do so well is that they leveraged state aid by bor- 
rowing money. Of the counties that did not meet their 
reported needs, many did not spend as much as they 
received in state aid. Some of them are apparently sav- 
ing up the annual receipts from state aid until they have 
enough money stashed away to build their schools. 
Other counties have taken advantage of state aid to re- 
duce their school indebtedness, rather than using the 
money to build schools. 

Although poorer counties generally have not met 
their reported needs as well as wealthier counties, many 
poor counties have done very well. For example, from 
1986 to 1993, 4 of the 10 lowest-income counties spent 
an amount at least equal to their 1984 reported needs, 
and 26 of the 50 lowest-income counties met at least 80 
percent of the schools’ reported needs during that eight- 
year period. Other poor counties would have done much 
better if only they had spent the amount of state aid they 
received and would have done better still if they had le- 
veraged their state aid through borrowing. Many low-in- 
come counties made good use of debt to leverage state 
aid, but others did not borrow at all or reduced their in- 
debtedness. 

Second, why have reported needs escalated so sharply? 
Reported needs totaled $3.7 billion in 1988 and $5.6 billion 
in 1993, but if we count the school construction spending 
from 1989 to 1993 as meeting needs reported in 1988, in 
effect reported needs increased by $4 billion, thereby dou- 
bling between 1988 and 1993. Taking into account con- 
struction spending between 1989 and 1993, reported 
needs actually doubled in 30 counties between 1988 and 
1993 and at least tripled in 11 of those counties. The esca- 
lation in needs reported by the various counties since 198] 
cannot be explained, except in part, by inflation in con- 





struction costs, enrollment changes, or increased numbers 
of teachers provided by the Basic Education Program. 

Third, why do reported needs vary so much from 
county to county and change so drastically during rela- 
tively short periods? Needs reported in 1993 varied from 
$485 per student to more than $27,000 per student. In 
one county reported needs per student fell by more than 
$7,000 between 1988 and 1993, while in another county 
they increased from about $3,500 to more than $27,000 
per student. Between 1988 and 1993 the total amount of 
reported needs fell greatly in some units but increased 
several hundred percent in others. 


Finally, after all the funds that have been made avail 


able by the state and all the money that has been spent 


on school construction since 1981, why is it that the su- 
perintendent of public instruction can still point to ob- 
solete and inadequate school facilities as a way to justif 
additional state aid? The 1981 survey of school needs 
found that the total cost of replacing all obsolete school 
facilities was $827 million, just over half the amount of 
state aid that has been made available since 1984 and just 
over one-quarter of the $3.2 billion spent on school con 
struction from 1982 to 1993. 

Why have those obsolete and inadequate buildings 
still not been renovated or replaced? # 


Notes 


1. The figures on construction spending cited in this a1 
ticle include not only spending for actual construction but also 
purchases of furnishings, equipment, and other capital needs, 
which are all counted together as “capital outlay.” 

Figures from the Department of Public Instruction on 
statewide capital spending show that from 1989 to 1993 spend 
ing on (1) construction and renovation and (2) furnishings and 
equipment averaged 95.6 percent of total capital outlay. How 
ever, not all purchases of furnishings and equipment are asso 
ciated with construction and renovation. 

2. North Carolina Department of Public Instruction, Pub 
lic School Facility Needs in North Carolina (Raleigh, N.C.: 
NCDPI, Jan. 1981). 

3. A. Craig Phillips (state superintendent of public instruc 
tion), Public School Facility Needs in North Carolina, 1984-85 
(Raleigh, N.C.: NCDPI, Nov. 1984). The 1981 survey did not 
specify the time period for estimates of long-range needs. This 
was true also of the 1984 and 1986 surveys. The 1988 and 1993 
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Elected to Office? 
Your Life Will Never 
Be the Same 


Jacquelyn Gist 


hree hours into a town board meeting—covered as 

always by cable TV—I ran my fingers through my 
hair and a pink foam rubber curler fell out. I grabbed it 
and shoved it in my purse. When I got home my ma- 
chine was full of messages. People reported that they had 
watched to see how long it was going to take me to real- 
ize that I had a curler hanging from my hair. No one 
mentioned the awe-inspiring decisions I had made that 
night. 

A few months ago I ran into a local musician who told 
me that he and his roommates always watched our 
“show.” They had really loved the “episode” where we 
talked about requiring people to put their cats on leashes. 
(That motion failed, by the way.) 


The author is in her second term as a Carrboro alderman. She 
offers these observations for newly elected local officials and for 
those who someday may be. This article is based on presentations 
she has made at Institute of Government sehools for newly 
elected officials. Jacquelyn Gist is shown below with her mother, 
Peggy Gist, at her polling place in November 1993. 


An elected official in a small town is a public person. 
People watch you more closely than you would ever ex- 
pect—both politically and personally. And the people 
who let you know today that there’s a curler hanging 
from your hair are the same people who will come to the 
town hall tomorrow with recycling concerns. The musi- 
cian who loved the cats-on-leashes “episode” also wanted 
action on the late night noise from the car wash across 
the street. The owner of my favorite restaurant, where 
I’ve eaten weekly for twelve years, talks to me about 
property he’s just bought that’s in the watershed protec- 
tion district. The woman who has cut my hair for ten 
years finds out that her new house is next to one of the 
sites being considered for the new landfill. One of my 
close friends applies to the town for a small business loan. 
The list goes on. 

I’ve lived in Carrboro for almost eighteen years and I 
know a lot of people. The people I hang out with and do 
business with, the people I spend my life with on a daily 
basis, are the same people for whom I’m sworn to pro- 
vide sound governmental decisions. Sometimes I feel like 
the sibling who is left in charge while the parents are out 
for the evening. If I let everybody do whatever they 
please, Mom and Dad will ground me. If I enforce the 
rules my siblings will hate me. What if I really believe, 
based on sound judgment and good information, that the 
best place for the new landfill is next to my hairdresser’s 
house? What if it’s in the best fiscal interest of the town 
not to grant my friend a small business loan? 

Newly elected local government officials typically en- 
joy a wonderful honeymoon period with constituents, 
staff, and the press. To those of you still on your honey- 
moon—and to others who would join you—I say: savor 
it. Pretty soon something magical will happen. You will 
undergo a metamorphosis and become a “them.” No 
longer will you be the person who would be able to solve 
your community’s problems if only you were on the 
board. Instead you will become the one whom people tell 
how they would solve the problems if they were on the 
board. This metamorphosis typically takes place around 
budget time. Life will never be the same. 


Facing Public Prejudice 


Being on the Carrboro Board of Aldermen has 
changed my life in ways I never expected. Most perplex- 
ing is the new way people react to me publicly. To 
people who are not close to me, I am one of “them,” a 
“politician.” During my first four years in office, I was 
accused of being everything from a socialist to a conser- 
vative. It seems that lots of people have fixed ideas of 
who and what elected officials are, how we make deci- 
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sions, and what motivates us. Suddenly I find myself 
being prejudged based on the fact that I’m an elected 
official in ways that are often funny, usually wrong, and 
sometimes downright insulting. 

Last year at a diversity sensitivity workshop, my fellow 
participants and I were asked to tell about times when 
we felt we had been prejudged and how that had af- 
fected our lives. Without giving it any thought, I found 
myself talking about problems I’ve had that have 
stemmed from people’s biases against politicians—prob- 
lems that had crowded out for that moment my serious 
concerns about problems I have faced as a woman. Even 
my family distrusts politicians! It’s part of the job, and I 
guess I deal with it by working hard to serve in a way that 
allows me to look in the mirror without feeling ashamed. 
I still get mad if people accuse me of “acting like a poli- 
tician,” but at least I know they’re wrong. 


Facing the Demands on Your Time 


When I was first sworn in a little over four years ago, 
I got something I hadn’t counted on as I campaigned. 
After the high of the campaign and of being elected, the 
excitement of seeing my name and picture in the paper 
every week, after the congratulatory letters and phone 
calls, after the intense sense of teary eyed joy I felt the 
night my mother held my family Bible for me during my 
swearing-in—after all of these intense emotional experi- 
ences had passed—I found that I had a second full-time 
job. It required hours of reading, long meetings, and at- 
tention to hundreds of details. It was a job that required 
me to be an expert on areas that I knew next to nothing 
about. It was a full-time job that I was supposed to do 
after | finished the full-time day job that paid my bills. All 
of a sudden instead of working eight hours a day I was 
working ten, twelve, even eighteen hours a day. And by 
nature I’m a lazy sort. The life of a local elected official? 
“What life? I don’t have a life; I have meetings!” 

That was kind of hard to get used to: all the hours of 
work and the never-ending meetings. When I was first 
running for a seat on the Carrboro board, I believed that 
the job entailed one meeting a week on Tuesday nights. 
Wrong! Instead, I find my typical week involves two to 
three lunch meetings squeezed into my day job sched- 
ule, one or two 5:30 meetings, and two or three 7:30 
meetings in addition to that regular board meeting. 


Facing the Demands on 
Your Professional Life 


So, being an elected official has changed the rhythm 
of my waking hours and my perceptions of what’s im- 


portant in governance. It’s also changed other areas of 
my life. 

When I was first elected, I was working as a social 
worker in a small nonprofit advocacy organization. The 
agency’s work required frequent communication with 
human service, education, governmental, and media or- 
ganizations. After being in office a few months, I discov- 
ered that the people in these organizations would return 
my phone calls faster than they had before. Because of 
my public position, I suddenly had access to people that 
the agency had been trying to build relationships with. 
I was in a position to get public attention for the agency’s 
agenda, but I wasn’t even the agency’s director, although 
some people thought I was. And I felt uncomfortable, 
knowing that people were responding to my role as an 
alderman, not my role as a social worker, even if it was 
for a good cause. My newfound access to the commu- 
nity’s leaders strained my relationship with my boss, 
whose phone calls were not returned as fast as mine. | 
ended up changing jobs. 

In my new job I bend over backward to keep my po- 
litical life and my professional life separate—and not just 
because I believe that I should do the job I’m paid to do 
by my employer. It also helps to keep me sane and pro- 
vides a justifiable escape from political life. It’s nice to be 
able to tell people who call me about town business while 
I’m at work that I’m really sorry, but I’ll have to ask them 
to call me at home after work. I have found particular 
satisfaction in telling people who call to yell at me about 
things like wasting tax dollars on overpaid employees that 
I’m sorry but I'll have to call them after I get off work, 
because my employer doesn’t pay me to spend my time 
dealing with town business. They have a hard time ar- 
guing with that! 

I’m pretty certain that I now have the ability to block 
out the personal and political implications of decision 
making. It’s one of life’s harder things to do, but I try 
hard. I believe that my job as an elected official is to serve 
the best interest of my whole town, not just of those who 
voted for me or, even harder, not just of those who are 
my friends. There have been several meetings where | 
was shaking as I voted my conscience and then went 
home and cried. I remember reading a tall tale years ago 
about a couple who move to a small New England town 
where every year a harvest king is chosen from among 
the men of the town. For a year the harvest king reigns 
supreme. Everyone fawns on him and all his needs are 
satisfied to excess. The husband decides that this looks 
like a pretty good deal and begins a ruthless campaign to 
be crowned harvest king. He’s successful and very ex- 
cited. On the night of the coronation, when he is to take 
his place as king, he shows up at the ceremony, is 
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crowned, and then learns that his first duty is to watch 
the execution of his predecessor. All that work, all the 
honor and attention, and then they kill you! In my darker 
political moments I think of that story. 

But sometimes I’m able to do something that has a 
tangible positive effect on the town that I love so much. 
And it’s a wonderful feeling to drive through a neighbor- 
hood that’s a little safer because of an action I was part 
of, or to see people using bike lanes and sidewalks I 
helped to get. It is really satisfying to know that every 
now and then it matters to somebody that the board took 
a positive action. When I was working the polls on the 
day I was up for reelection, people would come up to me 
and say things like, “I’m voting for you. I don’t always 
agree with you, but I trust you.” An old-time conserva- 
tive told me that in front of my mother. I felt like I was 
in a Norman Rockwell painting! 


Facing the Changes within Yourself 


Being an elected official has affected me publicly, pro- 
fessionally, and socially, but it has also changed me pri- 
vately. It has changed who I am and how I define myself 
as a person. My best friend—a calm, rational attorney— 
says that I’m much tougher than I was four years ago 
and, in her words, much less gullible. She tells a story 
about something that happened when I first ran for the 
board. I had not been endorsed by the Home Builders 
Association, but I did receive a fifty-dollar campaign do- 
nation from two builders and a lovely note saying that 
they had supported me and were sorry that I had not 
gotten the group’s endorsement. I thought that this was 
really sweet and told my friend about it. “Sweet?” she 
said. “Don’t you know that they’re planning to build the 
new subdivision behind your house?” 

Then there was the time that a developer looked me 
straight in the eye and told me that our development or- 
dinance would not allow him to save trees or open space, 
even though he wanted to. I apologized for the inad- 
equacy of our ordinance and ran off to talk to the town 
staff about ways to fix a horrible problem that was keeping 
these good people from doing the right thing. The staff 
informed me that they had offered the developer numer- 
ous options to preserve the woods and open space, all of 
them allowed in our ordinance, but that he had rejected 
every one. A few weeks later when I voted against the 
guy’s proposal, he turned to a mutual friend and said, 
“Why did Jacquie vote against me?” Our friend said, “Well, 
you lied to her.” “But I had to!” the developer replied. 

\fter several incidents like this, I began to be less will- 
ing to just believe anything someone told me. I don’t 
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think that people lie a lot in the political arena; it’s just 
that they only tell that part of the story that makes them 
look best or promotes their interest. So I’ve had to work 
toward developing a way of reserving judgment. This 
runs counter to my personality, and I now find that in 
all areas of my life I’m not as trusting as I once was or as 
I would like to be. I feel that I’ve lost a part of me that I 
liked. 

I’m also not always very nice anymore. I used to work 
very hard at being nice, because it seemed like the right 
thing to do. After a year or so on the board, | began to 
get the feeling that I was sometimes being taken for a 
chump. Staff members, neighbors, and business people 
would come to me with issues or problems—they’d come 
and tell me horrible stories and I'd rush right out and try 
to fix them. Often I would learn later that they purpose- 
fully had been playing to my social work side and had 
misled me. After a few particularly blatant incidents, I 
stopped trying to be everybody’s friend all the time and 
realized that providing sound, well-reasoned leadership 
meant that there would be many times when not every- 
one would like me. So, I’m not so nice anymore, but I’m 
a better alderman. 

The effect has spilled over into my private life. In 
matters having nothing to do with town business, I’m 
also not so concerned anymore with trying to make ev- 
eryone happy all the time. I figure I work hard, try to be 
fair, and use my best judgment. That’s what people have 
a right to expect. If they don’t like it, it’s not my prob- 
lem. Four years in public office is more productive than 
ten in therapy. 


Facing Your Limitations 


Finally, I’m no longer afraid to be wrong or to admit 
that I made a mistake. I’ve found that being willing to 
change your mind or reverse your stand on something 
doesn’t really bother or offend anybody except the press, 
and who cares what they think? (Well, I do, but I try not 
to let it affect me.) The longer I’m in this job, the more 
I learn that what’s really important is getting the best 
possible decisions made in a manner that allows the com- 
munity to have faith in the integrity of those decisions. 
My personal reactions or political needs are secondary. 
When I was first elected, I was always worrying about 
how I did in meetings. Now I worry about what I did: did 
the meeting have the outcome I wanted it to? Some- 
times getting to that point means not pleasing everybody, 
disagreeing with my friends, saying no to allies, publicly 
changing my mind, and admitting that I was wrong. 

Recently all of this happened at the same meeting! 





For three years I had been going to meetings of the lead- 
ership committee of an intergovernmental task force on 
crime. At one particular meeting, I, along with a fellow 
member of the board of aldermen, was to present the 
recommendations of a subcommittee on youth. We had 
worked on the recommendations for months, and my 
friend and I had spent weeks working out how we would 
present the recommendations and exactly what we 
wanted from the leadership committee. We needed 
money, legislation, and political support. This was seri- 
ous stuff. Well, to start with, the meeting had been 
moved from its regularly scheduled 5:30 start to 5 o'clock. 
I was so used to going at 5:30 that I hadn’t bothered to 
check the meeting time on the agenda and I cruised in 
at 5:30. Our presentation had been first on the agenda, 
so they had moved it back because I was late. After that 
embarrassment, my colleague finally made our presenta- 
tion and the group began discussing it. Overall, they 
were supportive. Then the committee chair said, “Let’s 
refer this to the three managers for a recommendation.” 
The week before, after much argument, our group had 
decided that this was what we wanted and we were hop- 
ing for just such an action by the committee. But based 
on my original reservations, which I had finally over- 
come, I automatically started arguing against it. 

“No,” I said, “if we refer it to staff it'll get watered 
down and lost.” My fellow alderman stared at me, wish- 
ing, I’m sure, that he were close enough to kick me. I 
suddenly realized what I had done, took a deep breath, 
and said, “I take that back. I do want it to go to staff. 
Sorry.” People looked at me like I was crazy. But the 
motion carried. Later in the meeting, I also managed to 
inadvertently insult Chapel Hill’s mayor, and then I left 
before the meeting was over to go teach a workshop. | 
felt stupid and embarrassed, but the meeting had the 
outcome I had hoped for. Daddy always said that life 
ain’t easy. 

The day after that weird experience, | had lunch with 
my mentor and friend, Sue, who is on the school board, 
and I said, “How on earth did this happen? How did we 
get to be in charge? If we mess up, there’s nobody higher 
up to fix it. We can really do damage!” Sue replied, “Well, 
it took you four years but you finally figured it out.” 


Facing the Real Agenda 


I ran for town council on issues of social change, but 


then I found out I was supposed to make decisions on 
sewer pipes, acres of impervious surface, transition 
zones, and intergovernmental fund transfers—stuff we 
hadn’t really covered in my days at the School of Social 


Work. So I now find that maybe a few times a year I deal 
directly with the issues I first ran on. I had thought that 
I could march into office and say this, this, and that need 
to change and this is how we are going to change them— 
ta-da! It’s all fixed! It took me about two years to learn 
that even my brilliant ideas weren’t new and that if there 
were simple overnight answers to my community’s prob 
lems, they would have happened long ago. This has been 
hard to convey to the small group of social change and 
environmental activists who first encouraged me to run 
for the board. They now accuse me of being, horror of 
horrors, a “moderate.” 

But I’ve learned that it’s not the big flashy headline- 
grabbing political actions that determine the quality of 
government in a town. It’s the small details, the product 
of long meetings and hard work, that determine the qual- 
ity of town policy. In the long run, the boring meetings 
on zoning, sewer, budget, and personnel have a more 
profound effect on social justice or environmental integ- 
rity than do a bundle of flashy resolutions. The bulk of 
board work that truly affects the day-to-day lives of 
people goes by without much notice. I’ve learned that 
responsible stewardship of a community is the real job 
of an elected official. 


Facing Reality 

I love Carrboro (some would say to the point of obses 
sion) and I worry a lot about doing something that would 
harm it. I also love being an elected official (some would 
say to the point of obsession). It’s the place where those 
two obsessions clash that I find most personally terrify 
ing. The point where what’s best for Carrboro may not 
be what’s best for me politically. I had to face that mon 
ster in the 1993 election. There was a hotly controversial 
issue that came up in the late summer and early fall just 
as | was gearing up for my reelection campaign. | wished 
that it would wait until December, but it didn’t. I drove 
my friends crazy worrying about it but decided that my 
political life was less important than the welfare of the 
town, and I stuck by my position. October was hell; elec 
tion day was tough, but I won by a large margin. At the 
time I swore I’d never go through that again. But I know 
I will. 

So to newly elected officials, I say: welcome to the 
strangest club in town. It may be hard, it may be won 
derful. You may have moments when you want to just 
throw in the towel. But when all is said and done, it’s 
easier to be on the council than to sit by and watch 
some other group of idiots mess things up. Good luck 


and have fun! @ 
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At the Institute 


New Faculty Members 
Join the Institute of 
Government 





This summer two new faculty mem- 
bers, both marking a return to The 
University of North Carolina at Chapel 
Hill, joined the Institute of Government. 
Anita Brown-Graham initially will focus 
her work here in areas related to legal 
liability of governmental units and gov- 
ernmental officials. Michael Williamson 
is working on bringing total quality 
management to North Carolina state 
government. 

Following her graduation from law 
school at The University of North Caro- 
lina at Chapel Hill, Anita Brown-Graham 
began a three-year tenure as a Califor- 
nian, first serving as a law clerk to a federal 
district court judge and then practicing 
law with the firm of Diepenbrock, Wulff, 
Plant & Hannegan in Sacramento. Asa 
practicing lawyer she represented busi- 
ness clients in a variety of litigation mat- 
ters, including antitrust and federal and 


— 


Chancellor Paul Hardin presents Gladys Hall Coates with the 
Bell Award on Cornelia Phillips Spencer Day. 
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Anita Brown-Graham 


state employment discrimination actions. 
A native Louisianan, Ms. Brown-Graham 
graduated from Louisiana State Univer- 
sity with a bachelor’s degree in criminal 
justice. 

Michael Williamson, whose time out 
of state—in Wisconsin—stretched to fif- 
teen years, received a bachelor’s degree 
in history and a master’s in public ad- 
ministration from The University of 
North Carolina at Chapel Hill. He was 
assistant to the town manager in 
Waynesville from 1976 to 1978. In Wis- 

consin he 


served in 


several state govern- 
ment executive branch 
departments, including 
the governor’s office. 
In 1983 he became 
chief of staff for the 
mayor of Madison and 
in 1988 was named as- 
sistant to the chancellor 
of the University of 
Wisconsin. In that po- 
sition he developed a 
total quality manage- 
ment program for the 
43,000-student, 16,000- 
employee university. 
At the Institute he is 
working closely with 
North Carolina’s gover- 
nor’s office and the 
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Michael Williamson 


Council of State to develop a total qual- 


ity management program for North 
Carolina state government. 


— The Editors 


Gladys Coates Receives 
UNC’s Bell Award 


Gladys Hall Coates, who helped 
found the Institute of Government with 
her late husband, Albert Coates, its first 
director, has received the university’s 
first Bell Award. 

The award, honoring the woman who 
has made the greatest contribution to 
The University: of North Carolina at 
Chapel Hill in recent years, was pre- 
sented as part of the university’s Bicen- 
tennial Observance activities in March. 

The occasion was Cornelia Phillips 
Spencer Day, the 
achievements of women at UNC. Spen- 
cer, who spearheaded efforts to reopen 
the campus after it closed for four years 
following Reconstruction, was one of 
the most important women in the 
university’s history. 


which honored 


Mrs. Coates has served the university 
in several capacities over sixty-five years. 
She continues to lecture frequently on 
the history of UNC and specifically on 
the Institute of Government. 
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Intended for local government attorneys, managers, 
finance officers, governing board members, and 
anyone else interested in understanding and 
applying the sophisticated practice of capital 
finance, 1990s style, this textbook functions as a 
thorough introduction to the subject. More than a 
a simple update, this second edition reflects the 
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